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DECISION
a n d

DISMISSAL OF COMPLAINT

On February 18, 1983, Local 951' of Council 84,  AFSCME, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the Town of Fairfield (the Town) had
engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (the Act),' in particular Section 7-470(a)(4),  in that the Town
denied a proper longevity step to Thomas Pazdan, an employee in the
bargaining unit, and thereby repudiated the collective bargaining agreement
(the Contract) between the parties.

On November 1, 1983, the parties appeared for hearings before the
Labor Board in Wethersfield, Connecticut. At the hearings the parties were
represented by counsel and were provided a full opportunity to adduce
evidence, examine and cross-examine witnesses, and make argument. Post
hearing briefs were subsequently filed by both parties.

On the basis of the whole record before us, we make the following
findings of fact, conclusions of law, and order of dismissal.

.



Findings of Fact

1. The Town of Fairfield is a municipal employer within the meaning
of the Act. .

2 . The Union is a labor organization within the meaning of the Act
and has at all times material to this dispute been the exclusive statutory
bargaining representative for a unit of the Town's employees who are hourly
paid, non-supervisory, permanent employees in the Department of Public
Works.

3. At all times relevant to the complaint herein, Thomas Pazdan has
been a full-time employee in the bargaining unit.

4. The parties had in effect from 7/l/81  through 6/30/83  a
collective bargaining agreement which contained, among others, the following
wage scales and articles:

A . Attached to the Contract were rate scales containing the
following wage rates relevant to Pazdan's  case:

1) "HOURLY  RATE SCALE, 7/l/82  to 6/30/83"  which con-
tained the following wage rate at grade H-14, relevant to
this case: "Step 4 - $8.44, Step 5 - $8.69, Step 6
(Longevity step granted on 10th Anniversary Date of
Continuous. Service) -$8.95;  and

2) HOURLY RATE SCALE, 7/l/81  to 6/30/82,  which in part.
contained wage rates at H-12, Step 5 - $7.59, and H-14,
Step 4 - $7.74.

0. ARTICLE XVIII - MERIT RATING PROVISION (page 24) contains
in relevant part:

"The  merit provision used to determine wage increases
within job pay grade steps will not be required in Step 4,
Step 6 and Longevity Step 7 (outlined in Article XIX below)
for the purpose of granting wage increases. A person who
is eligible to receive Step 5 in any pay grade must receive
a favorable rating..."

c. ARTICLE VI - JOB POSTING (pp. 5, 6)  contains in relevant
part:

1. . . .

2 . Such employee shall have a break-in period of not
more than thirty (30)  working days to prove his ability to
handle the job. If the employee's performance qualifies
him for the job, prior to or upon completion of the thirty
days break-in period, he shall be reclassified to that
position and shall receive the increment step in the higher
classification which is next above his former rate of pay.
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3. Promotions to .H-14  and above shall be subjected to a
sixty (60) day per iod . The first thirty (30)  days  sha l l  be  a
training’ period without additional increases and wages and then a
thirty (30) day probationary period with wages and benefits
applicable to said classification.11

D. ARTICLE XIX - LONGEVITY STEP (p.  24)

Effective July 1, 1967, a Longevity Step 7 shall be added
to the pay grades of the classification plan for all  posit ions
in the Public Works. Employees with fifteen (15) years or more
of service shall be eligible to receive advancement to the 7th
Longevity Step. The increment increase shall be in the same
amount as is now in effect between Step 5 and 6. Qualified
employees with fifteen (15)  years of service shall be entitled
to this Step 7 only once, however, should an employee receiving
wages under this step be reclassified to a higher labor grade,
that employee would become entitled to any increase reflected
in the longevity steps #6 and 87 over and above the amounts
designated for the same longevity steps in the lower classifi-
cation from which he was reclassified.

5. On June 11, 1982, Pazdan was promoted from grade H-12 step 5 on the
Hourly Rate Scale attached to the Contract to grade H-14 step 4, and paid
$7.74 per hour.

6. On January 31, 1983, Pazdan reached his tenth year of employment
with the Town and his wage rate was increased to $8.70; his rate scale
notation put him on grade H-14 step 6, which has a wage rate of $8.95.

7. The Union believes that Pazdan should be on grade H-14 step 6 with
a wage rate of $8.95, that neither the wage scale nor contract language
permits the creation of a “compositel’  wage rate; and that such a unilateral
creation constitutes a repudiation of the contract.

8. The Town believed in good faith that Pazdan was placed on the
“proper pay grade”, H-14, Step 4 plus the longevity step increase based on
ten years of service; and represents “the Town’s reasonable interpretation
of the contract”, so the dispute should be resolved through the grievance
procedure.

Conclusions of Law

1. This Board may decide the merits of a claim that an employer has
violated the Act by repudiating a contract with a statutory bargaining
agent.

2. An employer’s good faith attempt to follow the provisions of a
contrac t  does,not rise to the level of repudiation, if  his interpretation is
plausible even if erroneous.



3. Where the employer’s interpretation of the contract is at least
plausible and is not proven to have been taken in subjective bad faith, all
that remains is a claim of mere breach of contract over which the Labor
Board has no jurisdiction.

Discussion -.

The Union alleged that the Town had llviolated the Municipal Employee
Relations Act (l’MERArl)  by repudiating the collective bargaining agreement by
refusing to pay employee Thomas Pazdan the proper salary.”

The Board may find repudiation where the employee’s conduct
constitutes an unmistakable breach of clear and unambiguous language.
Board of Education, Dec. No. 1657 (1978).

Derby
However, we have ruled that such

breach must transcend a mere breach of contract in order to rise to the
level of repudiation. The party all,eged  to have repudiated the contract must
have based its action on (1) an implausible interpretation of the contract,
or (2)  subjective bad faith where the party asserts an interpretation of the ’
contract, but in fact believes that interpretation to be without merit.
Southington Board of Education-, Dec. 1717 (19791,  aff’d  in Southington
Education Association v. State Board of Labor Relations, et al, Dk. No.

229312, Superior Court, Hartford/New Britain (Nov. 28, 1980). The third
instance where repudiation may be found is where the party intentionally
violates the clear meaning of the contract and justifies that action by an
inadequate defense consisting of reasons not based on interpretation of the
contract. Hamden  Day Care Center, Dec.No. 1771 (1979);  North’Branford  Board --
of Education, Dec. No. 1659 (1978).

If the Board does not find repudiation of the contract, all that
remains is the possibility of a mere breach of contract. We have
jurisdiction to determine whether the Town has repudiated the contract
according to the above three criteria. However, if the Town’s action does
not fall within those criteria, we simply do not have jurisdiction to decide
whether or not there has been a mere breach of contract. City of Bristol,
Decision No. 1999 (1981);  University of Connecticut, Comptzler,  Decision
No. 1846 (1979);  State of Connecticut, Office of Comptroller, Decision No.
1871 (1980). In the present case, we do not find repudiation under any of
the  c r i t e r ia .

In the present case, the Town denies it has breached or repudiated
the contract; it believes that Pazdan was placed on the proper pay grades
and steps upon his promotion and 10th year anniversary on the job. It
reasons that the contract language in regard to promotion, merit and
longevity modify placement on the llHourly  Wage Scale.”

On the other hand, the Union believes,that  the parties negotiated a .
“specific wage salary for every wage grade in the bargaining unit,” and that
there is no authorization anywhere in the contract for a “composite salary,”
i . e . any wage rate not specifically included in the ltHourly Wage Rate”
schedules.
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We find that both parties have plausible arguments regarding
interpretation of the Contract. Since the Town can rationally defend its
position on specific articles in the Contract, we cannot conclude that its
position is so silly and farfetched as to come within the first criterion of
repudiation.. There is no evidence to suggest that the Town asserts its
interpretation in bad faith; therefore repudiation cannot be found under the
second criterion. The third criteron  is not relevant to this case because
the Town's defense is based on an interpretation of the Contract.

Since we find no repudiation of the Contract, we have no jurisdiction
to determine the question of whether there has been a breach of contract and

-'must dismiss the claim for lack of jurisdiction. This leaves the parties
free to pursue other remedies that may be open to them; this dismissal is of
itself no bar to such remedies.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act, it
i s

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed for lack- of jurisdiction over the subject matter.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Victor M. Ferrante - -
Victor M. Ferrante, Chairman

s/ Patricia V..Low
Patricia V.  Low

Mr. Stroble approved the draft of this
decision, but passed away before signing-II-

Kenneth A. Stroble
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