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On November 20, 1981, Local 760, International Association of
Firefighters, AFL-CIO (the Union) filed with the Connecticut State
Board of Labor Relations (Labor Board) a complaint alleging that
the City of Hartford (City) had engaged and was engaging in prac-
tices prohibited by the Municipal Employee Relations Act (the Act)
in that:

The mployer has violated Section 7-470(a) (4) of MERA  by
unilaterally and without negotiations establishing working am-
ditions not previously negotiated with Local  760 concerning the
performance of the duties of a Fire Lieutenant in the Hartford
Fire Department for an individual who may be on detached service
as a result of that person being President of local 760. Relief
sought: Full and statutory conprehensive  remady.

After the requisite administrative steps had been taken, the
matter came before the Labor Board for hearing on April 14, 1983.
At that time the Union made a motion to amend its complaint to
include the charge that the City had repudiated a settlement agree-
ment which was granted. The amended complaint was filed with the
Labor Board on September 20, 1983, the date of a reconvened hearing.
All parties appeared and were represented by counsel. Full oppor-
tunity was given to adduce evidence, examine and cross-examine
witnesses and make argument. Both parties filed written briefs.

Upon all the evidence before us we make the following findings
of fact and conclusions of law.

Findings of Fact

1. The City of Hartford is a municipal employer within the
meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act and has at all times material been the exclusive bar-
gaining representative of employees of the City's Fire Department
with exclusions not here relevant.



3. The parties had a collective bargaining agreement (Con-
tract) effective from July 1, 1978 through June 30, 1981, and
effective thereafter by force of law.

4. Section 3.3 of the Contract states in relevant part that
"the City and the Union shall recognize and adhere to all pro-
visions of ordinances, laws and the Personnel Rules and Regula-
tions which apply to collective bargaining matters and which
apply to bargaining unit employees and which are not otherwise
superseded by the terms of this Agreement."

5. Rule IX of the Personnel Rules states in pertinent part:

1. Objective. The probationary or working test period  shall
be regarded as an integral part of theexmninationprocess and
shall be utilized by supervisors and departnent  heads for closely
observing the employee's work, for securing the most  effective
adjustment of a new qloyee to his position, and for rejecting
any employee whose performance does not meet the required work
Standards.

2. Duration. E&rypersoncertifiedandappoi.ntedtoa
regularpositiononor subseguenttoJanuary  1,1948 shallbe
required  to ccnplete  successfully a harking  test during a pro-
bationary per&Xl  which shall be of sufficient length to enable
the appointing authority to observe the enployee's  ability to
perform the various principal duties pertaining to the position.

The working test shall begin inmediately  upon regular appoint-
ment from all cpen,  prcmotional,  re-enploynwt  and transfer lists
and shall continue for not less than three months  nor nore  than
twelvemonths. An appointing authority may at any time  after the
minimum probationary period has been served and before the maxi-
mum has been reached, notify the Director of Personnel in writing
on a form  provided that he is satisfied with the employee's per-
formance and that the probationary period  should end.

(Exhibit 6)

6. Section 1.5 of the Contract provides in pertinent part:

Fxcept  as specifically abridged or ncdified  by any pro-
vision of this Agreemen t, the City will continue to have, whether
exercised or not, all of the rights, powers  and authority here-
tofore existing, including but not limited to the follawing:
. ..determine  the standards of selection for emplaynwt;....

7. Section 1.8 of the Contract states in pertinent part:

Theprobationarypericd  for new and/or entry level
enployeeswillbeoneyear. The  probationary period for all
positions filled via pranotion  frcm  within the departrent
shall be three non&s.

a. 01'.  July 9, 1980, the City and the Union entered into a
settlement in resolution of a number of legal disputes existing
between them.

9. Paragraph 5 of this settlement agreement states the
following:

The Union President shall be assigned to the day shift
without loss of pay or errployee  benefits and without penalty.
He shall be permitted to conduct Union business, either at or
away from  the firehouses, during normal duty hours. This  union
busties&  leave shall not be subject to the limitations Of ~CtiOlX3
6.1 and  6.2 of the contract. He shall have access to all fire
departnentmrk  areas. The Union President shall not be entitled
to work  overtime  in the normal many  rotation.

10. On or about November 6, 1981, Rudolph Fiorillo, Presi-
dent of Local 760, was appointed to Lieutenant. At the time of
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his appointment Fiorillo was handed a letter by Fire Chief John
B. Stewart, Jr. This letter states in pertinent part:

On this date you have been offered a pronotion  to the rank
of Fire Lieutenant. Because of your current position of Presi-
dent of Local 760, International Asscciation  of Firefighters,
yourrecentreelection to a t~yeartermbeginning  inoCtober
1981, and the detached service that accaqanies that position,
it is necessary that your three month probationary period be
delayed. This  letter is to confirm that the following statement
was read to you today: (Exhibit 9)

11. The purpose of the settlement was to insure that the
Union president not be treated differently from any other employee
of the fire department because of his detached duty assignment.
There was, however, no specific discussion of employee benefits
or any listing thereof. Furthermore, there was no discussion of
the applicability of a probationary period if Fiorillo was in
fact promoted to Lieutenant.

12. The job description for Fire Lieutenant reads in per-
tinent part:

NA!KREOFWIMINTHISCLG!3:

Under general supervision to supervise an3  participate in
the activities of a single or double fire cunpany shift in the
extinguishnrant  of fire, maintenance of fire departnent  equipment,
training of personnel as well as conducting fire prevention
inspections; ard  to perform related mrk as required.

Supervises all activities of a single engine or truck caqxq  in
the station; enroute  to alarms, and at the fire ground until
relieved by a superior officer;

Supervises the work of firefighters in performing house duties,
testing andmaintaining  equipuentaswell as conductingpre
planning exercises and company  drills;

Observes conditions at the fire ground, weighing alternative
courses of action: choosing  the c&mnn  method roost likely
to result in effective extinguishnent  until reviewed by a
superior officer.

Ensures proper and efficient operation of an assigned engine
and/or truck ccnpany.

Supervises and  participates in all phases of firefighting,
including: water application, ventilation, forcible entry,
first aide and rescue, as well as overhaul and  salvage;

Performs ampany officer inspections of an assigned district to
familiarize oneself with the location of hydrants; sprinkler
shut-offs, standpipe connections, invalids, as well as the
physical lay-out of buildings, and to locate  existing and
potential fire hazards;

Supervises ccqanyarea  inspections anddirects individual
inspections by firefighters when manning levels permit;

D&ermines  shifttrainingneeds,  initiatingandparticipating
in training evolutions:

Prepares and submits fire service reports to the FireChiefre-
garding training accomplishnents,  fire prevention inspection
findings, daily house reports, sick leave, insurance, hose
repairs, exchange of day slips, special and emergency leave
requests;
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Conducts roll-call, enforces departmental regulations, counsels
subordinates and consults with superiors:

Assurres  thedutiesof aFireCaptain  inhis absence.

Performs relatedmrk  as required. (Exhibit 4)

13. Both Chief Stewart and Deputy Chief Gallon, who served
as Acting Chief prior to Stewart's appointment, testified that
in the recent past a number of firefighters who were promoted to
Lieutenant served their probationary period as "Chief's aide."
In other words, these individuals did not serve in a supervisory
capacity of a single engine or truck company as outlined in the
job description.

14. There is no separate job description for the position
of Chief's aide. Chief Stewart testified that the role of the
Chief's aide is to "act as a liaison at the scene of an emergency
for the Chief at a major fire or something. They were also work-
ing as administrative assistant to the Chief. They participated
in company drills. They participated in drills that the training
school and recertification programs that required the lieutenants
position."

15. ?lichael  Kelly, Steven Kenny and Saverio  Urgo were the
firefighters promoted to Lieutenant who served their probationary
period as Chief's aides. Kelly and Kenny were appointed Fire
Lielltenants  on December 23, 1979 and served as Chief's aides to
then Acting Chief Gallon until March 22, 1980. Urgo was appointed
Fire Lieutenant on November 8, 1981 and assigned to the training
school under the command of Captain Raymond McTeague  until Febru-
ary 7, 1982, the expiration of his probationary period.

16. In each of the above mentioned situations the individual
employee performed work under the auspices of a commanding officer
who was responsible for the supervision and evaluation of these
employees.

17. Fiorillo as president neither reports to nor is super-
vised by a commanding officer in his detached duty role.

Conclusions of Law

1. A unilateral change of an existing past practice con-
cerning a mandatory subject of bargaining constitutes a refusal
to bargain within the meaning of Section 7-470(a)(4) of the Act.

2. In the present case there existed no past practice con-
cerning the probationary status of a recently promoted bargaining
unit member who received that promotion while on detached duty
status.

3. The refusal and failure to abide by an agreement in
resolution of a grievance constitutes a refusal to bargain and
a violation of the Act.

4. The City was not shown to have failed to comply with
that settlement agreement.

Discussion

The Union invokes two principles to support its claim: (1)
unilateral change in a practice concerning the probationary period
of a detached employee: and (2) repudiation of a settlement agree-
ment concerning detached service. We find that the principles
alleged by the Union inapplicable to the facts before us and dis-
miss the complaint. I
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Count I
Unilateral Change

It is a well settled principle of labor law that an employer's
unilateral change in a condition of employment involving a manda-
tory subject of bargaining without notice to and consultation with
the union which represents the employer's employees is a breach of
this obligation and will constitute an illegal refusal to bargain
and a prohibited practice unless the employer proves an adequate
defense. NLRB v. Katz, 369 U.S. 736 (1962); Town of Newington,
Dec. No. 1116 (1973),  aff'd in Town of Newington vs. Connecticut
State Board of Labor Relations, Docket No. 109307, Court of Common
Pleas, Hartford J. D. (December 11, 1973),  Kinmouth, J.; Town of
East Haven, Dec. No. 1279 (1974),  aff'd in Town of East Haven et
al vs. East Haven Police Union et al, Docket No. 142400, Superior
Court,  New Haven J. D. (June 17, 1975).

Unilateral change implies the existence of a fixed practice.
Redding Board of Education, Decision No. 1922 (1980),and when a
union alleges that a prohibited practice has occurred by way of
a unilateral change, it is the union's initial burden in showing
a prima facie case to establish that a change in practice has in
fact occurred. Town of Clinton, Decision No. 2168 (1982); East
Haven Board of Education, Decision No. 2066 (1981); City of=-
With, Decision No. 1968 (1981); Town of East Haven, Decision No.
1937 (1980); State of Connecticut (Comptroller), Decision No. 1871
(1980); Town of Plainville, Decision No. 1790 (1979);  Southington
Board of Education, Decision No. 1717 (1979); Trumbull Board of
Education, Decision No. 1632 (1978). If no change in practice is
proven, then the union fails to meet its threshold burden and no
further inquiry is warranted. Town of Clinton, supra.

In the present case, the Union argues that there was an
existing practice concerning detached service which was changed
by Fiorillo's appointment to Fire Lieutenant. The Union points
to the promotions of Kenney, Kelly and Urgo as examples of that
practice. In each case these men served their probationary period '
in functions other than in "on line" duties, i.e. supervising a
single engine or truck company. Because they were not performing
"on line" functions they were in effect on detached duty* status
similar to Fiorillo's,
disagree.

thereby establishing a practice. We.

While it is clear that Kelly, Kenny and Urgo were not in fact
performing the full array of job duties as outlined by the job
description of Fire Lieutenant, it is equally clear that they were
performing their duties under the supervision of a superior officer
who was responsible for assigning their work and evaluating their
performance. Kelly and Kenny served as Chief's Aides under Acting
Chief Gallon and were evaluated by him. Urgo served in the train-
ing division and was supervised and evaluated by Captain McTeague.
On the other hand, Fiorillo was detached fully from the service of
the fire department, he did not perform any firefighting duties,
he reported to no one and was not supervised and/or evaluated by
anyone. As advocate for the Union, he had complete discretion to
come and go as he pleased. In sum, then, we see the situation of
Fiorillo entirely different from Kenny, Kelly and Urgo. Based
upon the record before us it is clear that there had been no prac-
tice concerning a Union president in a detached capacity who had
been promoted and served his probationary period while in that
detached status. On that basis it is clear that the Union has
failed to meet its burden of proof and Count I must be dismissed.

7: The termdetachedduty is referred tointhe  testimmyandinthebriefsby
mel. Ncwhere is it defined and it is not mentioned at all in the settle-
rent agreement. The Union's argutwnt strongly suggests that the term detached
duty is equivalent to any duty that is performed by a firefighter that is not
"on line", e.g. adnunistrative, training. Thisusagemaywellbs  thewaythe
parties understand it. However, for purposes of this discussionwe use the
term rrore generally, i.e. whether an individual is disconnected frcm the day
to day functions of the fire department,

-5-



Count II
Repudiation of the Settlement Agreement

ment
The Union next argues that the City repudiated the settle-
agreement reached between the parties on July 9, 1980.

We have long held the view that the failure to comply with
a grievance settlement violates the duty to bargain under Section
7-470(a)(4) of the Act. City of Waterbury, Decision No. 1328
(1975); Town of East Hartford Decision No. 1439 (1976),  enforced
in Connecticut State Board of'Labor Relations v. Town of East
Hartford, Docket No. 214657 (Superior Court, Hartford J. D.,
May 12, 1978) Burns, J.; Accord, State of Connecticut (Thomas),
Decision No. 1766 (1979); Southington Board of Education, Deci-
sion No. 1788 (1979); State of Connecticut (Molinaro), Decision
No. 1870 (1980). We later expanded this concept, finding that
the failure to comply with a negotiated settlement agreement
reached after the filing of a prohibited practice case constitutes
a violation of the Act. See City of Bridgeport, Decision No.
1075-A (1982).

In the present case, the settlement reached concerned a
number of legal disputes between the parties. One dispute con-
cerned an appeal from a decision of this Board. Another con-
cerned a grievance filed by the Union. Clearly then, the settle-
ment of these disputes is the kind which we believe the Act
encourages and protects. See City of Norwich v. Norwich Fire
Fighters et al, 173 Conn. 210, 219 (1977); City of Bridgeport,
supra.

The Union argues that the City's requirement that Fiorillo
serve his probationary period once he returns from detached duty
is the type of detriment that the term "without penalty" in the
settlement agreement was designed to prevent. Since the settle-
ment itself fails to define the term without penalty "...we must
examine the circumstances surroundins the settlement since much
will turn on how the parties themselves regard it." City of Hart- *
ford, Decision No. 2175 (1983).

Both parties testified that the purpose of paragraph 5 of
the settlement agreement was to insure that the Union president
retain the same employee benefits as other firefighters with the
exception that he not be given the opportunity to work overtime.
The overtime benefit was expressly excluded at Fiorillo's  request
because he did not wish to have his bargaining unit's members to
think I'... Ad was getting a superior deal." (Tr. II, 9) Yet,
during these discussions there was no itemization of what these
employee benefits would be. Furthermore, both parties testified
there was no discussion as to whether Fiorillo would serve his
probationary period during his detached duty status in the event '
that he was promoted to Lieutenant. A review of the Contract and
the Personnel Rules is silent as to a probationary period for a
bargaining unit member on detached duty status. From all of this
it is clear that the parties never contemplated granting Fiorillo
the benefit of not having to serve a working test period. What
the parties contemplated was to insure that Fiorillo maintain his
status as a City employee and be granted all contractual benefits
while at the same time allowing him the complete freedom to perform
his Union duties. The City's adherence to the promotional process
does not violate the settlement agreement. Accordingly, this com-
plaint must be dismissed.
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Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED, that the complaint filed herein be, and the flame
hereby is, dismissed.

CONNECTICUT STATE BOARD OF WBOR RELATIONS

BY s/ Victor M. Ferrante
Victor M. Ferrante, chairman

s/ Patricia V. Low
Patricia V. Low

S/ Kenneth A. Stroble
Kenneth A. Stroble

TO:

Woodrow Wilson Gaitor, City Manager
City of Hartford
Municipal Building, 550 Main Street
Hartford, Connecticut 06103

CERTIFIED (RRR)

Bruce Geary, Personnel Administrator
City of Hartford
Municipal Building, 550 Main Street
Hartford, Connecticut 06103

H. Maria Cone, Esq.
City of Hartford
Municipal Building, 550 Main Street
Hartford, Connecticut 06103

Rudolph Fi.ori.110,  President
Local 760, I.A.F.F.
106 New Park Avenue
Hartford, Connecticut 06106

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

CERTIFIED (RRR)
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V. : JUDICIAL DISTRICT OF HARTFORD-
NEW BRITAIN AT HARTFORD

CONNECTICUT STATE BOARD : JUNE 16, 1987
OF LABOR RELATIONS AND
THE CITY OF HARTFORD

MEMORANDUM OF DECISION

! The plaintiff has taken this appeal from a decision of

the State Board of Labor Relations dismiss,ing  its complaint

against the City of Hartford alleging that it had engaged in a

prohibited practice under S 7-470(a) (4) of the Municipal

Employee Relations Act (MERA)  by unilaterally changing a

condition of employment without negotiating the change,with  the

union. The complaint was filed after the president of the

union, Ralph J. Fiorillo, was advised by the Hartford fire chief

that he would be required to serve a three-month probationary

period in connection with his promotion to lieutenant after he

completed his detached duty as president of the union.

The plaintiff's claim before the board was that there

had been a past practice of allowing members of the fire

department to serve their promotional probati,on  (periods w@le on
.I.I '2

Y " ! : yv'r,!
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detached duty. The claim was also made that the deferral of the

working test period until Fiorillo returned to his regular

firefighting duties constituted a violation of a previous

settlement ,agreement  between the parties which permitted the

president of the-union to devote all of his time to the affairs

of the bargaining unit "without penalty."

The board dismissed the complaint after conducting

hearings on April 14, 1983, and September 20, 1983. It found

that the union had failed to meet its burden of proof to show

the existence of a past practice concerning the probationary

status of a bargaining unit member who was promoted while on

detached duty, and also concluded that the city did not violate

the earlier settlement agreement between the parties.

The evidence presented at the hearings before the

board and its finding of facts may be summarized as follows:

On July 9, 1980, the city and the union executed a

settlement agreement which provided that the union president

"shall be assigned to the day shift without loss of pay or

employee benefits and without penalty", and permitted him to

conduct union business during normal duty hours. (Exhibit 3.)

Both parties testified that the purpose of the agreement was to

insure that Fiorillo would not be treated differently from any
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other employee because of his detached duty assignment.

However, there was no discussion in the course of the

negotiations as to when the required probationary period would

have to be served in the event the union president was promoted.

Section- 1.8 of the collective bargaining agreement

provides for a three-month probationary period 'Ifor all

positions filled via promotion from within the department."

(Exhibit 2.) Rule IX of the Personnel Rules of the city

provides that "[tlhe  probationary or working test period shall

be regarded as an integral part of the examination process" and

should be utilized by supervisory personnel I)for closely

observing the employee's work...." '(Exhibit 6, V 1.) Paragraph

3 of the rule requires that probationary performance evaluation

reports be forwarded to the personnel director and that they

"give an accurate and fair appraisal of the employee's work, his

willingness and ability to perform his duties satisfactorily and

observations concerning his habits and dependability."

Ordinarily, a person promoted to lieutenant serves a

probationary period during which he performs the duties .of that

position which iilvolve the direct supervision of a fire company

and actual firefighting responsibilities. However, in some

cases, he may serve as a "chief's 'aide" which does not require
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the actual performance of the normal duties of a lieutenant, but

nevertheless involves the performance of administrative and

training duties under the supervision of a superior officer who

can observe and evaluate him during the working test period.

Fiorillo, on the- other hand, performs no firefighting related

duties in his detached duty capacity as president, and does not

report to, and is not supervised by, a commanding officer.

On November 6, 1981, Fiorillo was appointed to

lieutenant and was advised by fire chief John B. Stewart, Jr.,

that because of his position as union president his three-month

probationary period would be delayed until he returned to

regular departmental duty.

The factual conclusions reached by the board in an

administrative appeal such as this cannot be re-adjudicated by

this court. O'Donnell v. Police Commission, 174 Conn. 422, 426.

The court can do no more, on the factual questions presented,

than to examine the record to determine whether the ultimate

findings were supported, as the statute requires, by substantial

evidence. General Statutes S 31-109(b); Norwich v. Norwich

Firefighters, 173 Conn. 210, 214. The court must also review

the record of the proceedings before the board to determine

whether it acted arbitrarily, unreasonably, or contrary to law.
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Id.

A municipal employer's duty to negotiate is limited to

mandatory subjects of bargaining. West Hartford Education

Association v. DeCourcy, 162 Conn. 566, 577. Standards for

promotion are mandatory subjects of bargaining subject to the

limited statutory exceptions relating to the pre-appointment

examination procedures set forth in 5 7-474(g)  of the General

Statutes. Town of Stratford, SBLR Dec. No. 1241 (1974).

An employer's unilateral change in conditions of

employment constitutes an unfair labor practice under both

federal and state labor relations statutes. N.L.R.B. v. Katz,

369 U.S. 736, 743 (1962); West Hartford Education Association v.

DeCourcy, supra, 596. A unilateral change implies the existence

of a fixed practice prior to the alleged change, and if the

union fails to establish that the change was a departure from a

prior practice there was no refusal to bargain and no violation

of the Act. Reddinq Board of Education, SBLR Dec. No. 1922

(1980) . ,

In order to establish a prima facie case when alleging

a unilateral change, the union must show that there has in fact

been an actual change in an existing condition of employment,

and its failure to establish the existence of such a change
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requires dismissal of the case without further inquiry. Town of

Clinton, SBLR.Dec. No. 2168 (1982). Of course, if there was no

relevant practice at all, then there can be no finding of a

unilateral change of a past practice. Windsor Board of

Education, SBLR Dec. No. 1644 (1978).

The union's complaint alleges that the city

"established working conditions not previously

negotiated... concerning the performance of the duties of a Fire

Lieutenant...." It argues that its president should be allowed

to spend his promotional working test period at a time when he

is not performing any work connected with his employment and is

not being supervised or observed by anyone in a position to

evaluate him as required by the city's personnel rules. The

"detached service" of a union president cannot be seriously

considered to be either the "working" or the "testing"

contemplated by the promotional probation requirement.

,Civil service rules are designed to ensure the

appointment of\ those whose merit and fitness have been

determined by examination, and to eliminate any element of

partisanship or favoritism. Resnick v. Civil Service

Commission, 156 Conn. 28, 33. Where examination and testing

standards are promulgated, they should be imposed and enforced
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uniformly and effectively and not be subject to exceptions.

Local 773 v. Bristol, 39 Conn. Sup. 1, 7-8.

Civil service policy favors appointments and

promotions in the public service on the basis of tested

qualifications. . McAdams v. Barbieri, 143 Conn. 405, 421.

Examination and testing requirements for promotion further the

purposes of civil service based on the theory "that the public

interest will be best served if promotions, as well as original

appointments to municipal offices, are made from those who, by

examination, have shown themselves to be best qualified." State

ex rel. Chernesky v. Civil Service Commission, 141 Conn. 465,

469.

When considered in the light of the purposes of the

post-appointment probationary requirement of the personnel

rules, the "past practice" of permitting a new appointee to

serve as a "chief's aide" during his probationary period is

clearly distinguishable from that of permitting him to serve as

union president. On the contrary, the refusal to permit

Fiorillo to complete his probation while in office was entirely

consistent with prior practice and with the civil service rules

and the principles of merit selection.

Accordingly, the board properly dismissed the union's
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claim of a statutory violation on the ground that it failed to

prove that a change in practice had in fact occurred.

The union's claim that the city repudiated the
I

settlement agreement requires little discussion. The agreement

contains no reference to the probationary period for promotion

to lieutenant. Fiorillo himself testified that his only concern

was to be treated like any other employee with respect to

promotion and that he not be penalized in any way by the city

for performing his duties as union president.

Where there was no discussion at the time of the

settlement of the particular issue and no reference to it in the

agreement, it may be assumed that neither side intended it to be

a part of the settlement agreement. City of Hartford, SBLR Dec.

No. 2175 (1983). The union's reliance on the words "without

penalty" is misplaced. The city's refusal to extend to its

president a "benefit" not available to other employees who were

promoted to lieutenant may have been disappointing to him, but

could not in any sense be deemed to have been a penalty.

Accordingly, the board was correct in concluding that the city's

adherence to the promotional process required under its

personnel rules and its contract with the union did not violate

the settlement agreement. .
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For the foregoing reasons, the court finds that the

conclusions of the board are supported by substantial evidence,

that it did not act arbitrarily, unreasonably OI! contrary to law

in dismissing the plaintiff's complaint, and, accordingly, the

plaintiff's appeal is dismissed.

/
&I

HAI'@IER,  J.
I

I
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