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DECISION and ORDER

On December 2, 1981, Local 818 of Council #4, American Federation of State,
County and Municipal Employees, AFL-CIO (Union) filed with the Connecticut
State Board of Labor Relations (Board) a complaint alleging that the Town of
East Hartford (Town) had engaged and was engaging in practices prohibited by
Section 7-471(4)  of the Municipal Employee Relations Act (Act) by "...unilaterally
discontinuing tb supply the Incinerator Foreman and Superintendent of Sanitation
with uniforms." The remedy requested was that the "...Town immediately supply
these employees with uniforms and pay for any cost incurred during the.period
that they were without tiniform  service."

After the requisite preliminary administrative steps had been taken the
matter came before the Board for hearing on May 14 and 24, 1982, at which time
the parties appeared and were represented by counsel. Full opportunity was given
to adduce evidence, examine and cross-examine witnesses, and make argument.
Both parties subsequently filed written post hearing briefs. On all the evidence
before it, the Board makes the following findings of fact, conclusions of law,
and order.

Findings of Fact

1. The Town is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and
is the exclusive bargaining representative for a unit of supervisory employees
of the Town.

3. Arthur J. Mulligan is Director of,Public Works for the Town. Mulligan
is a non-bargaining unit management employee with responsibility over, inter alia,
the Town's sanitation and highway departments.

4. Harry Congdon holds the bargaining unit position of Supervisor of Sani-
tation. Congdon is a member of the Union's negotiating team.

5. G. William Miller is Director of Personnel for the Town and is its chief
negotiator in negotiations with the Union.

6. Among the positions included in the bargaining unit are the positions of
Incinerator Foreman and Supervisor of Collection. These positions are within the
sanitation department. There are three,employees  employed as Incinerator Foreman
and one employed as Supervisor of Collection. These employees work under the
supervision of Congdon.



7. During the period November, 1979, to July, 1980, the Town and the Union
were engaged in negotiations for the first collective bargaining agreement for

_ the supervisor unit. One of the original proposals made by the Union in these
negotiations was that all bargaining unit members except those working in the

Town Hall be provided uniforms at the Town's expense.

8. The Town would not agree to the Union's proposal.

9. At the end of the negotiations, the Union's proposal on uniforms was
one of the few issues still remaining on the table.

10. The Union's negotiators understood that Miller told them it would be
all right for the supervisors (i.e., the four employees referred to in finding
#6, supra) to be given a uniform benefit if Director of Public Works Mulligan
"says it's okay," but that he (Miller) did not want it put in the Contract.

11. Miller does not recall having made such a statement.

12. The Union's negotiators came to agreement on the written Contract in
part because of the assurance they believed Miller had made on uniforms.

13. It is not clear from the testimony whether Congdon spoke to Mulligan
before uniform services were initiated for the four employees in question.
Congdon believes he did. Mulligan has no recollection of Congdon having done so.

14. In either event, Congdon informed Town Purchasing Agent, Mr. Martin,
that uniform service was to be ordered for the four employees in question.

15. Martin contacted companies which provide uniform services and decided
upon a supplier.

16. The supplier sent a person who measured the four supervisors for uniforms.

17. Beginning in November, 1980, the four supervisors in question began to
receive uniforms from the uniform service. The uniform benefit consisted of
uniforms being provided five or seven times per week with the Town paying the
cost of the uniforms and for the cleaning of the uniforms by the contracted
company.

18. In May, 1981, the account from which the uniform service was paid was
becoming depleted. This account provided funds for uniform services for one
other bargaining unit employee (i.e., a highway foreman) who received uniform
service and for a larger number of employees in a non-supervisory unit who re-
ceived uniform service. The highway foreman had historically received the uni-
form benefit, continues to receive the benefit and his right to continue receiving
the benefit is not in dispute.

19. When Congdon realized the account was being depleted, he sent a memo to
Mulligan informing him that the budget account that takes care of uniforms had
gone low and that additional funds were needed to take care. of the additional
costs for uniforms to supervisors.

20. There was no evidence that Congdon told Mulligan that the contract
required the Town to provide uniforms to the four supervisors in question.

21. Subsequent to receiving Congdon's memo, Mulligan requested in writing
that the Finance Director approve a transfer of $1,400.00 to the uniform account.
In his request Mulligan stated as justification for the transfer "New Supervisors'
contract added personnel that now are entitled to uniforms." (Ex. 3). The
Finance Director and the Mayor approved Mulligan's request to transfer the funds.

22. The four supervisors in question continued to receive the uniform bene-
fit until November, 1981.

23. In November, 1981, the uniform account was again becoming depleted.
Congdon again, as he had previously done in May, informed Mulligan of the depletion.

24. Mulligan at this point told Congdon that the Contract did not entitle
the four supervisors in question to the uniform benefit and that the benefit was
to be immediately terminated for them.
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25. Since November, 1981, the four employees in question have no longer
received the uniform benefit.

- Conclusions of Law

1. The terms and conditions of a benefit providing uniforms to employees
'is a mandatory subject of bargaining.

2. The Town's unilateral termination of the existing past practice of
providing such a benefit constituted a refusal to bargain within the meaning
of Section 7-470(a)(4) of the Act and a prohibited practice.

3. The record does not support a conclusion that the Union be estopped
from raising its claim in this case.

Discussion

The Union argues that the Town unilaterally changed a past practice of
providing uniform benefits. This states a prima facie claim of a prohibited
practice under Section 7-470(a)(4) of the Act.

An employer's unilateral change in a condition of employment which involves
a mandatory subject of bargaining will constitute an illegal refusal to bargain
and a prohibited practice under Section 7-470(a)(4) of the Act unless the
employer proves an appropriate defense. NLRB v. Katz, 369 U.S. 736 (1962);

(1972); Town of
ington v. Connecticut
f. Common Pleas.

in of Westport, Decision-No. 1602 (1977),
rt Municipal Employees Association,

Town of East Haven,
al v. Ea
17,; Town of

st Haven Police
Union, et ai,-Dk l&%0;-Superior Court, New t , _ ,.
Farmington, Decision No. 2086 (1981).

It is clear that a uniform benefit such as that in question concerns a
mandatory subject of bargaininDecision No, 12g1  qig7~~lley Oil Co., 86 LRRM 1351 (1974); Cf. City

at the time the benefit was
The questions presented ln this  case are
terminated there had been an established

practice of providing the benefit, and (2) if so, whether the defenses raised by
the Town defeat the Union's claim.

On the first of these two points, it is clear from.the record that by
November, 1981, a past practice of providing the uniform benefit to the four
employees in question had been established. These employees had in actual prac-
tice been provided the benefit for a?nroximately  one year. This practice was
not shown to be contingent upon ther,.  oeing pre-budgeted money in the uniform
account. This aspect of the practice is demonstrated by the Town's transferring
of funds to that account in May, 1981, for the specific purpose of continuing
the uniform benefit for, inter alia, the four employees in question. This re-
plenishment of funds and continuation of the benefit was done at the request of
Congdon and with the knowledge and authorization of Mulligan, the Fjnance Director
and the Mayor.

In defense of its unilateral termination of the practice, the Town argues
that the practice was based on an alleged oral agreement and that if such an
agreement existed, it is not enforceable. The Town cites Town of East Hartford,
Decision No. 1933 (1980) in support of this proposition. We stirle
principles set forth in Town of East Hartford, but we do not find them applicable
to the present case. The Union's argument here is not that the employees have
a continuing right to receive the uniform benefit because there existed an oral
contract binding on the Town. The Union's argument is more simple than that.
The Union's argument is that because the uniform benefit existed in actual prac-
tice, a statutory right has been acquired by the four employees to have the
benefit continued until and unless the parties negotiate to impasse or agreement
over discontinuation of the benefit. The Union's argument here is consistent
with our case law. See NLR8 v. Katz, supra; Town of Newington; supra; Town of
Westport, supra; Town of East Haven, supra. Therefore, the questton of-r
there was or was not an oral contract IS Irrelevant.
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The Town also has argued in its defense that the Union should be held
. estopped from asserting its claim. In support of this argument, the Town

states familiar law that where a party, by its own actions, induces another
party to believe in certain facts and to act to its detriment, the party so
inducing will be prevented from gaining any legal benefit from his conduct.
Beadle v. Hydens, Inc., 245 F. Supp. 86 (D.C. Conn. 1965). The Town argues
that these principles are applicable in this case because Congdon began the
uniform benefit on his own and Mulligan's allowing it to continue was based
on a mistake. The testimony at the hearing was contradictory on the question
of whether Congdon obtained Mulligan's authorization before contacting the
Town purchasing agent who arranged to begin the uniform service. However, we
need not resolve this conflict because another critical element of the Town's
estoppel argument is missing. Whether or not Congdon surreptitiously began
the uniform benefit in November, 1980, the clear fact remains that by May,
1981, Mulligan, the Finance Director and the Mayor were aware that the four
employees were being given the benefit and they expressly authorized continu-
ation of that benefit. It is true that all three of them apparently were
under the mistaken belief that the Contract required the benefit, but there
was nothing whatever in the record showing that the Union, Congdon or any
other bargaining unit members had induced them to believe that the Contract
required the benefit. Congdon simply asked in May, 1981, that the uniform
fund be replenished so that the supervisors would continue to receive uniforms.
There was no testimony frmm any witnesses that he claimed this benefit was
required by the Contract. Moreover, the Contract had been in effect for ten
months by May, 1981, and it was the Town's reasonable obligation at that point
to know what was in the Contract. Nothing done by the Union or any of its
agents can support a finding that they gulled the Town into continuation of
the benefit by deceit. The uniform benefit continued to be accorded until
November, 1981. At that time, the uniform account was again low and when
Congdon requested replenishment, the Town abruptly and unilaterally terminated
the practice. We find that the Town's action at that point constituted an
illegal change in violation of Section 7-470(a)(4) of the Act.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the Town of East Hartford

I. Cease and desist from refusing to provide the four employees referred
to herein with the uniform benefit which the Town terminated in November, 1981,
until such time as a change in this practice shall have been negotiated with
the Union, or until the parties have reached final impasse in such negotiations.

II. Take the following affirmative action which the Board finds-will
effectuate the policies of the Act:

(a) Reinstitute the uniform benefit for the four employees
in question as it existed prior to November, 1981;

(b) Make the four employees in question whole for all reason-
able and actual costs which have been incurred by them as a result
of haying been denied the uniform benefit since November, 1981;

(c) Post immediately, in a conspicuous place where the employees
of the bargaining unit customarily assemble, and leave posted for a
period of sixty (60) consecutive days from the date of posting, a
copy of this Decision and Order in its entirety; and

(d) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Town of East
Hartford to comply therewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Victor M. Ferrante
Victor M. Ferrante, Chairman

s/ Kenneth A. Stroble

A Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

TO:

The Honorable George A. Dagon
Mayor, Town of East Hartford
Town Hall, 740 Main Street
East Hartford, Connecticut 06108

C E R T I F I E D (RRR)

G. William Miller, Personnel Director
Town of East Hartford
Town Hall, 740 Main Street
East Hartford, Connecticut 06108

David Zipfel, Esq.
Assistant Corporation Counsel
Town of East Hartford
Town Hall, 740 Main Street
East Hartford, Connecticut 06108

Gordon Sawyer, Staff Representative
Council #4, AFSCME, AFL-CIO C E R T I F I E D (RRR)
742 Worthington Ridge
Berlin, Connecticut 06037

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106
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