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DECISION
and

DISMISSAL OF COMPLAINT

On December 13, 1979, Local 184, Council #4, AFSCME, AFL-CIO (Union) filed
with the Connecticut State Board of Labor Relations (Board) a complaint alleging
that the Metropolitan District (District) had engaged and was engaging in prac-
tices prohibited by the Municipal Employee Relations Act (Act) in that

the District has unilaterally implemented changes in work centers and
conditions of employment of the above employees without the agreement
of the bargaining agent, and such changes were made unilaterally after
the request of the bargaining agent that any such changes be held in
abeyance during the period of negotiations concerning the impact of
the changes on the affected employees.

After the requisite preliminary steps had been duly taken the matter came
before the Board for hearings on March 24, 1981, June 8, 1981, July 1, 1981,
July 21, 1981, September 17, 1981,* September 30, 1981, and November 17, 1981,
at which the parties appeared, were represented by counsel, and were fully heard.
Both parties filed written briefs.

On the whole record before us, we make the following findings of fact,
conclusions of law, and order of dismissal.

Findings of Fact

1. The District is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and at all material times has been the exclusive statutory bargaining repre-
sentative for all full time operational employees of the District with exclusions
not here relevant.

3. In 1976 the District reduced its workforce in its main pipe and service
pipe crews, reassigning these employees to other positions within the District
(Tr. 160-162) (Tr. 3/24,  74-76).

* At the September 17, 1981 hearinq, the Union filed an amended complaint.
The amended complaint added the names of additional employees whom the Union
believed were affected by the actions complained of in the original complaint.



,

4. The Union then filed a complaint with the Board in regard to these
reassignments.

5. Sometime in 1977 the District requested International Telephone &
Telegraph (ITT) to undertake a management study of the District to determine
if there were more efficient ways for the District to provide services to its
customers (Tr. 120-122).

6. The Union was made aware of this study and local Union officials were
interviewed as part of the study's process (Tr. 3/24,  79).

7. On March 1, 1978, ITT issued its report (Ex. 14). As part of its
findings, ITT recommended that the District combine all its sewer and water
field operations into one Operations Department. At the time of the study the
District's sewer operation and the District's water operation were administered
as separate departments.

8. The Union was hand delivered two copies of this report by David Andrews,
the Director of Personnel for the District (Tr. 163).

9. On August 16, 1978, the District's administration presented to the
District's Board of Commissioners a plan of reorganization predicated on the
ITT recommendations.

10. A copy of this document was given to the Union president, Salvatore
Gozto (Tr. 60, 62).

11. On August 25, 1978, Bernard A. Batycki, Manager of the District,
explained the proposed reorganization to the Union's officers.

12. Negotiations for a successor agreement commenced on September 5, 1978.
The complaint filed with the Board in 1976 was still pending at this time (Tr.
162, 246; Tr. 3124,  75).

13. On September 11, 1978, the District's Board of Commissioners voted to
approve the proposed reorganization, but did not itnnediately  implement the
reorganization.

14. On September 11, 1978, during the contract negotiations, the District
informed the Union that it planned to implement the proposed reorganization
(Tr. 219, 222).

15. At the outset of negotiations the parties had exchanged written pro-
posals for a successor agreement (Tr. 3/24,  20-22).

16. One of the District's proposals called for a system for the reassign-
ment of employees and was designated as Section 6.7.

17. Albert V. Burgess, staff representative of the Union, testified that he
understood that the District's proposal for 6.7 was made in contemplation of re-
organization to give the District the right to unilaterally reassign employees
(Tr. 3/24,  95, 160).

18. The District's proposal was modified during the course of negotiations
and on October 17, 1978, the parties reached an agreement on the following
final contractual language for Section 6.7:

6.7 In the event of reassignment of employees for reasons of
reorganization, lack of work or fiscal difficulties the following
procedures shall be adhered to:

a. The most junior employees in the activity or sub-activity
to be affected and the most junior employees in the bar-
gaining unit will be considered for reassignment to a
position they previously held or one they are considered
qualified to perform. The District reserves the right to
exempt from reassignment junior employees with specific
skills or qualifications that are necessary to the opera-
tion providing that senior employees are not ualified to
perform the jobs in question. Said exemption s) will cause9
the next most junior employee(s) to be subject to reassign-
ment.
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b. The Union President will-be given the list of employees
and suggested changes and allowed twenty days to file an
appeal. If no appeal is registered the employees will
be assigned as indicated.

C . In the event it becomes necessary to reduce employees to
the classification of their new position, their rate of
pay will remain unchanged and they will be eligible only
for incentive increments, if any, and one-half of any
general increase negotiated for their new classification,
until such time as their base rate is exceeded by the
maximum of their new classification, or until the position
they vacated is again available to them. If the employee
does not desire to return to their previously held posi-
tion the employee's base rate will be reduced to the
maximum of the classification held plus any incentive
increments. When an employee, who was reassigned is
returned to their original position the classification
and current rate of pay will be restored, effective the
date of reassignment.

d. Employees remaining in the activity or sub-activity to be
affected by the force reduction will be reassigned to the
remaining positions which they are qualified to perform
and will be subject to the provisions of 6.7~. (Ex. 3)

19. The agreement of the parties on final language for Section 6.7 was
reached as part of a package in which the District agreed to treat the men who
had been reassigned from the main pipe and service pipe crews in 1976 as if the
portion of Section 6.7 dealing with wage increases for reassigned employees had
been in effect at the time of their 1976 reassignments. The Union, for its part,
agreed to withdraw the complaint still pending before the Board and to agree to
the District's proposal of 6.7. (Tr. 177, 282).

20. The parties continued negotiations on other issues until September 18,
1979, at which time agreement was reached on a full successor agreement for the
period 1979-1981.

21. The new contract for 1979-81 contained the following provisions:

2.2a  The District shall retain the full and exclusive
right to determine standards of quality, schedules of opera-
tions, classifications of jobs, the assignment of work and
methods, processes and levels of productivity, to introduce
new or improved production methods, facilities, services or
products and to extend, limit or curtail the operations of
facilities or the number of employees, unless expressly
limited by specific terms of this agreement.

2.2b Notwithstanding the foregoing paragraph, it is
recognized by the parties that matters pertinent to wages,
hours and conditions of employment are negotiable under the
terms of the Municipal Employee Relations Act and such rights
are neither waived or diminished by the foregoing language.

(Ex. 3)

22. Section 2.2a  had been proposed by the District and agreed to by the
Union. Section 2.2b had been proposed by the Union in response to the District's
proposing Section 2.2a.

23. On November 5, 1979, Andrews forwarded to Gozzo a listing of those
employees to be reassigned under the District's intended reorganization citing
Sectiorls  6.7 and 2.2a  of the Contract as authority for these reassignments.
(Ex. 2; l-r. 156, 410).

24. On November 16, 1979, Burgess filed an appeal with Andrews re arding
these reassiynments. This appeal process is permitted by Section 6.7(b of the7
C 0 n t r a c +. . (Tr. 3/24,  8-9).

A meeting on the appeal was held between Burgess and Andrews on Novem-
ber 2iT.1979.  (Tr. 3/24,  113) (Tr. 181-182).
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26. On December 3, 1979, in accordance with the reorganization, the
District reassigned a number of employees.

27. As a result of the reassignments, some employees were reassigned
from the District's fresh water filtration facilities to the District's waste
treatment facilities.

28. Assignment to the waste treatment faci
work around raw sewage. Such assignment is cons
was shown by the record to be, considerably less
the fresh water filtration facilities.

29. Assignment to the waste treatment facil
tial health hazards not present in assignment to
facilities.

ities  requires employees to
dered by the employees, and
desirable than assignment to

ities  was shown to pose poten-
the fresh water filtration

30. The District maintains two types of seniority. The first is District
wide seniority and that is used for purposes of layoff. The second is unit or
site seniority which is used for overtime allocation, promotions and certain
informal job bidding.

31. As a result of the reassignments between unit or site occasioned by
the reorganization, some employees who had considerable seniority in their
former unit or site assignments became the most junior employee in terms of unit
or site seniority in their new location. These employees therefore lost over-
time opportunities at their new location and were disadvantaged for promotions
and informal job bidding.

32. Some transferred employees were assigned to perform duties in their
new assignments which involved a higher percentage of less skilled work than
was actually performed by them in their former assignments.

33. All work performed by the reassigned employees was work which had
previously been performed by bargaining unit employees and which, although more
distasteful,and  requiring less skill than the work they had previously been
assigned,  was not outside bf the reassigned employees' classifications.

34. Some reassigned employees chose to retire rather than be reassigned.

35. If the reassignments had not taken place, some employees probably
would have been laid off as a means for the District to decrease what it con-
sidered to be overstaffing.

Conclusions of Law

1. By providing for reassignments as set forth in paragraph 18 of the
Findings of Fact, the Contract impliedly recognized the District's right to
make reassignments unilaterally for the purpose of effecting a reorganization.

2. The disadvantages in working conditions incurred by reassigned employees
resulted from existing practices rather than the creation of new practices or
changes in existing practices.

3. The District did not violate its duty to bargain under Section 7-470
(a)(4) of the Act when it unilaterally effectuated the reassignments in question.

Discussion

The central claim made by the Union is that the District has violated its
statutory duty to bargain in good faith by making unilateral changes in existing
conditions of employment. In its brief, the Union claims the following conditions
of employment were unilaterally changed by the District:

I
a)
b)

the reassignment of certain employees to different work locations;
limitations of overtime, promotion and informal job bidding oppor-

tunities for the reassigned employees because of the existing seniority system;
(c) change in the content of the duties of some reassigned employees

including:
(i) the extremely unpleasant circumstance of working at a site

having raw sewage;
(ii) the greater emphasis on performing less skilled duties.
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In its brief, the Union does not claim that the reorganization itself was
a mandatory subject of bargaining. Instead, the Union has correctly focused upon
the above listed impacts of the reorganization on conditions of employment. We
have long held that an employer's decision to reorganize its operation for the
purpose of promoting efficiency is not itself a mandatory subject of bargaining,
but is instead an exercise of management prerogative. Town of West Hartford,
Decision No. 986 (1971).

In its basic statement of the law, the Union is correct that an employer's
unilateral change in existing conditions of employment which involve a mandatory
subject of bargaining will constitute a refusal to bargain in violation of Section
7-470(a)(4) of-the Act unless the employer proves an adequate defense. NLRB V.
Katz, 369 U.S. 736 (1962); West Hartford Education Association v. DeCou
Conn. 566 (1972); State of Connecticut (Executive Branch), Dec. No. 205
Redding B o a r d  o f  E d u c a t i o n ,  N e w i n g t o n  B d .  o f  E d . ,
Dec. No. 1116 11973. aff'd in Town of Newington v. Connecticut State Board of

93tern-Labor RelationsJ Docket No. l@ .
ber 11, 1973),  Kinmouth, J.

It is clear that the duty to bargain collectively imposed by the
Act continues after the parties have reached an agreement, but the
nature of that duty is affected by the existence of the contract.

of-

L.

It is clear that the duty to bargain collectively imposed by the
Act continues after the parties have reached an agreement, but the
nature of that duty is affected by the existence of the contract.
Cox and Dunlop, The Duty to Bargain Collectively during the TermCox and Dunlop, The Duty to Bargain Collectively during the Term of
an Existinq Agreement, 63 Harv L Ran Existinq Agreement, 63 Harv L R 1091  (1930) B1091  (1930) B AA
Employer's Unilateral ActionEmployer's Unilateral Action --71 % $air Labor Practic~~~'V~d % i$air Labor Practic~~~'V~  L.
Rev. 487, 507 et seq. (1956).Rev. 487, 507 et seq. (1956).

In Town of Newington Bd. of Ed., supra, we held that an employer does not
commit a refusal to bargain if it implements a change and the existing collective
bargaining agreement between the parties "contains either express or implied
consent to the type of unilateral action involved." In the Newington case, the
facts involved unilateral action by the employer to lay off employees. In dis-
cussing the applicable rule and applying it to the facts of that case, we stated:

The clearest example of the difference which a contract may make
exists where the contract contains either express or implied consent
to the type of unilateral action involved. Bowman, supra, at 510.
Thus in the present case the Union complains of the Municipal
Employer's action in laying off teacher aides, but the contract
itself makes provision for layoff in the seniority section and con-
tains no suggestion that the question of whether employees are to
be laid off is to be negotiated first with the Union. Art. III,
especially sections 3.3 -- 3.6. The implication is clear: the
Municipal Employer is to be free to make unilateral decisions upon
this question on the basis of considerations usually weighed such as
budgetary limitations as in this case. This is the prevailing sit-
uation in the private sector. See also Town of Stratford, Case No.
MPP-2099, Dec. No. 999 (1971).

A closer question is presented by disputes involving issues not
"covered by" the Contract. See Cox and Dunlop, supra at 1109.N o t
all the details of conditions existing when the contract was made are
frozen for its duration (unless change is negotiated). "To say that
employment conditions not discussed during bargaining negotiations
are automatically continued during the term of a contract is to say
too much - or not enough." Bowman, supra, at 509. A reasonable
rule, and one which we adopt, is phrased thus by Cox and Dunlop:

"A collective bargaining agreement should be deemed, unless a con-
trary intention is manifest, to carry forward for its term the major
terms and conditions, not covered by the agreement, which prevailed
when the agreement was executed." 63 Harv. L. Rev. at 1116, 1117.
"Where the collective bargaining agree3  i? silent,  the pre-
existing arrangement - whether it is a procedure for making continu-
ous changes or an existing substantive term - should be deemed to be
carried forward." rd.  at 1119.

Town of Newington Bd. of Ed., pp. 4, 5.

The change in the present case which precipitated all the other alleged
changes was the reassignment of employees. The District argues that the unilateral
reassignment of employees was permitted by Section 6.7 of the Contract and that
under the rule in Newington the reassignments therefore did not constitute a
refusal to bargain in violation of the Act.
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The following language from Section 6.7 is central to the District's
argument:

"In the event of reassignment of employees for reasons of
reorganization, lack of work or fiscal difficulties, the follow-
ing procedures shall be adhered to..." (Ex. 3)

The section then continues, setting forth criteria and a procedure for deter-
mining which employees shall be reassigned and creating protections for the
salary of reassigned employees. Standing alone, this section of the Contract
on its face provides "consent to the type of unilateral action" involved in the
present case, i.e., reassignments for the reason of reorganization.

The Union argues that Section 6.7 cannot be read in a vacuum but must be
construed in light of the Contract as a whole. The Union argues that Section
2.2b of the Contract must be read as modifying Section 6.7. Sections 2.2a  and
2.2b of the Contract read as follows:

2.2a  The District shall retain the full and exclusive right
to determine standards of quality, schedules of operations, classi-
fications of jobs, the assignment of work and methods, processes
and levels of productivity, to introduce new or improved production
methods, facilities, services or products and to extend, limit or
curtail the operations of facilities or the number of employees,
unless expressly limited by specific terms of this agreement.

2.2b Notwithstanding the foregoing paragraph, it is recognized
by the parties that matters pertinent to wages, hours and conditions
of employment are negotiable under the terms of the Municipal Employee
Relations Act and such rights are neither waived or diminished by the
foregoing language. (Ex. 3)

We can see no way short of doing violence to use of the English language that
Section 2.2b can be construed as a modification of Section 6.7 of the Contract.
By its own express and unequivocal language, Section 2.2b is only stated as
controlling Section 2.2a  in the event of a conflict. The clear implication of
the parties having made the conscious effort to include such a statement in
Section 2.2b and exclusively reference it to Section 2.2a  demonstrates that
there was no expressed intent to have Section 2.2b control in the event of a
conflict with other sections which the parties did not similarly name (such as
Section 6.7). This is precisely the type of situation to which the old but
still vital legal maxim of inclusio unius est exclusio alterius has direct
application. Moreover, twice in Section 2.2b the parties make reference to
the language or paragraph modified by Section 2.2b as the "foregoing". paragraph
or language. As its number designation indicates, Section 6.7 is not a "fore-
going" paragraph or "foregoing" language in relation to Section 2.2b  of the
Contract. Given the language which the parties have mutually agreed to place
in their Contract, we must conclude that under that Contract consent has been
given by the Union for the District to unilaterally make the reassignments which
it made for the reason of reorganization.

This does not entirely end the matter. If the disadvantages inflicted upon
the reassigned employees had created new practices or had changed existing prac-
tices in the bargaining unit, we would find the District obligated to bargain
such changes in practices. That however is not what happened here. The dis-
advantages incurred by the reassigned employees were inextricably a part of the
reassignments themselves and were not shown to have been at variance with any
practice. The limitations on overtime, promotion and job bidding opportunities
to which the reassigned employees became subject upon reassignmentwere occasioned
by the existing practice of dual seniority. Similarly, working in and around
raw sewage was by practice bargaining unit work and was not a duty new to the
bargaining unit. There was also no showing that such duties were by practice
not assigned to employees in the job classification held by the employees in
question. Finally, there was no showing that employees in the job classifica-
tions held by the employees in question had not by practice performed unskilled
work. It is true that the reassigned employees spent a higher percentage of their
time performing skilled work before their reassignments, but unskilled work was
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not shown to have been by practice outside of their job classification.* In
Redding Board of Education, supra, we stated that "unilateral change implies
the existence of a fixed practice prior to the alleged change." p. 5. For
there to be a violation, a change in a fixed practice must be shown. All of
the personal disadvantages cited in the Union's brief which flowed from the
reassignments resulted from existing practices, not from the creation of new
practices or the modification of existing ones.

Dismissal of Complaint

By virtue,of and pursuant to the power vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

md in City of Bridgeport, Decision No. 1485 (1977),  "We*
believe that the power to reassign employees to other duties which are con-
cededly within the job classification of these employees is fundamental to
the operation of any public agency and therefore involves the exercise of
managerial discretion. West Hartford Education Association v. DeCourcy, 162
Conn. 566, 582, 593 (1972); Town of East Haven, Case No. MPP-2818, Decision
No. 1279 (1974)” p. 3.
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