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On August 10, 1981, Local 1042 of Council #4,  AFSCME, AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Labor Board) a
complaint alleging that the Norwalk Board of Education (Board of Education)
had engaged and was engaging in practices prohibited by Section 7-470 of
the Municipal Employee Relations Act (Act) in that:

The Board of Education ,unilaterally  terminated Truck
Driver Mail Service and replaced bargaining unit position
by a sub-contractor August 3, 1981.

Relief Requested: Reinstatement of position to bargaining
unit, make payment for time lost for
employees entitled to position.
General Statutory Remedy.

After the requisite preliminary steps had been-taken; the matter was
brought before the Labor Board for hearings on November 19, 1981 and January
6, 1982. Both parties appeared and were represented by counsel. Each party
was provided a full opportunity to adduce evidence, examine and cross-examine
witnesses and make argument. Written post-hearing briefs were filed with the
Labor Board by both parties on March 26, 1982.

Upon the whole record before us , we make the following findings of fact,
conclusions of law, and order.

Findings of Fact

1. The Board of Education is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act
and at all times relevant to this case has been the exclusive statutory bar-
gaining representative for a bargaining unit of custodial and maintenance
employees employed by the Board of Education (the Unit).

3. The parties had a collective bargaining agreement in effect between
them for the period from July 1, 1978 through June 30, 1981 (the Contract)
covering the Unit (Ex. 2).

4. John Mosby is employed by the Board of Education in a bargaining unit
position and is president of the Union.



5. From sometime before July 1, 1982 and continuing through the dates
of the hearings in this case, the parties'were engaged in negotiations for a
successor collective bargaining agreement to the Contract. During this period
the terms of the Contract remained in effect pursuant to Section 7-475 of,the
Act.

6, The position of Mail Distribution Driver was included in the bargain-
ing unit of custodial and maintenance employees.

7. Among the duties of the Mail Distribution Driver was the internal distri-
bution and delivery of mail with a van-type truck between various buildings
and departments of the Board of Education.

8. From 1977 to July 16, 1981, Mark Weiss was employed by the Board of
Education in the position of Mail  Distribution Driver.

9. Pursuant to an agreement between the Board of Education and the City
of Norwalk (City), Weiss as Mail Distribution Driver became responsible for
the internal pick-up and delivery of the City government's mail in addition
to that of the Board of Education.

10. Marcus Davis, Jr. is employed in a maintenance position in the bar-
gaining unit and has also served as back-up driver.for Weiss.

11. Marie Mett is Director of Personnel for the:Lity;.,,  Internal mail : ::"_ :
deliveryforthe City government is part of her department's responsibility.

12. By the spring of 1981, Metz had become dissatisfied with the quality
of internal City mail pick-up and delivery under'the arrangement in effect
since July of 1979 whereby Weiss was handling such services for both the City
and the Board of Education.

13. In spring of 1981, Metz informed the Board of Education of her feel-
ings and told them that she was going to explore other avenues for pick-up and
delivery of City government mail.

14. Metz asked the City purchasing department to seek bids from outside
contractors to see if an arrangement could be made for such a contractor to
handle internal City government mail beginning July 1, 1981 which would be
the start of a new fiscal year. ,t ., ; ‘,-;,  : I.,  ;,,.

15. Robert Rohrmoser, Transportation Coordinator for the Board of Educa-
tion and Weiss's supervisor, had himself become dissatisfied with the quality
of Weiss's performance as Mail Distribution Driver. Rohrmoser was also con-
cerned about the poor condition of the motor vehicle being used for the mail
service, repair costs for the vehicle and lack of.money in the Board of Educa-
tion budget to purchase a new vehicle which Rohrmoser determined would cost
fourteen thousand dollars ($14,000).

16. On July 9, 1981, Metz sent the following memo to Rohrmoser:

DATE: July 9, 1981

TO: Robert Rohrmoser
Board of Education

FROM: Marie F. Metz
Director of Personnel

RE: Messenger

The City cannot help in purchasing a van for the Board of Education.
In addition, we are not pleased with the lack of the service of a
messenger on quite a few occasions this past fiscal year. As a result,
I wrote to Malcolm Roberts in Purchasing concerning the City using a
different service to deliver its mail only. Malcolm believes that
for approximately $18,000 he could find a replacement for both the
City and the Board. If you are interested:in joining the City in
this venture, please let me know so I can notify Malcolm. If you
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decide not to join us, the City might then decide to go out on
its own.

If you have any questions, please call me.
(Ex. 9)

17. At some point in early July, 1982, while Weiss was still employed as
Mail Distribution Driver, the School Board arranged for a non-bargaining unit
individual to ride with Weiss on the mail route.

18. Weiss informed Mosby of this and Mosby immediately went to Rohrmoser
and asked the purpose for the non-bargaining unit individual's presence.

19. Rohrmoser would not give Mosby any reason for the non-bargaining unit
individual riding with Weiss.

20. Mosby told Rohrmoser that he would file a grievance on the matter.
The non-bargaining unit individual left and did not ride with Weiss.

21. At this point, Mosby had not been informed and was not aware that
the School Board was considering the joint use of a sub-contractor with the
City for mail delivery.

22. Shortly thereafter, Weiss began his schedu.l:ed,:vacation. ,.-., . . . . _ ; .'

23. On July 16, 1982, while Weiss was on vacation, his employment with
the Board of Education was terminated because the Board was dissatisfied with
his performance.

24. Upon the termination of Weiss, the City began having its mail delivery
work done by a subcontractor on an experimental basis. The Board of Education
allowed its mail delivery work to be done by the subcontractor as part of the
experiment.

25. On or about July 16, 1982, Mosby became aware of the decision to
terminate Weiss.

26. During that same week, Mosby observed that the non-bargaining unit
individual had begun performing the mail delivery work.which Weiss had been :'.  :" '. "I:
performing. Mosby at this time became aware that the Board of Education was
considering subcontracting the mail delivery work through a joint venture with
the City.

27. Mosby was concerned about the decision to terminate Weiss and about
the Board's intentions regarding who was to perform the mail delivery work.
Mosby therefore met with Rohrmoser to discuss his concerns.

28. Mosby promptly objected to an outside contractor performing the mail
delivery and asked Rohmloser what the Board's plans were for delivering mail.
Mosby told Rohrmoser that he understood the Board had planned to join an arrange-
ment with the City. Rohrmoser told Mosby that he was not sure what the Board's
plans were, that joining with the City was under consideration and that he
would let Mosby know as soon as "something is firmed up."

29. During the succeeding several days, Mosby continued persistently to
inquire of Rohrmoser what the Board's intentions were regarding the delivery
of mail. Rohrmoser continued to tell Mosby that he did not know yet what the
Board's plans were.

30. On July 28, 1981, Mosby filed a grievance under the Contract on behalf
of Weiss alleging that the School Board had dismissed Weiss for "unjust cause."
(Ex. 8).

31. On Friday, July 30, 1981, Howard Rosenstein, Superintendent of Schools,
decided that the Board of Education should enter into a more permanent joint
arrangement with the City as suggested by Mett's memo of July 9, 1981.

32. On July 31, 1981, Rohrmoser placed in Mosby's office mail slot a memo
to inform him of Rosenstein's decision. (Ex. 3).
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33. Also on that day, Mosby again came to Rohrmoser's office and asked
if a decision had been reached on how the mail service was going to be handled.
Rohnnoser told him that a decision had been made for the Board of Education and
the City jointly to use a sub-contractor for the mail services. Rohrmoser told
Mosby that he had placed a memo to that effect in Mosby's mail slot.

34. This meeting lasted about ten minutes (Tr. 88). Mosby told Rohrmoser
that he thought "it was an unfair labor practice; he didn't discuss it with the
union. I told him that we was going to file unfair labor practice." (Tr. 10).
Rohrmoser responded that it was not his (Rohrmoser's) decision, that it was
between the City and the Superintendent of Schools.

35. Mosby went to see Rosenstein and told him that "I felt it was an
unfair labor practice because he was contracting out bargaining unit work and
didn't sit down to discuss it with the Union." ,(Tr:all).  ',Rosenstein  responded
by saying that "that's a decision made between the Board of Education and the
City of Norwalk." (Tr. 11).

36. On Tuesday, August 4, 1981, Mosby telephpned AFSCME Council #4 staff
representative Harry Fishman at his home and told him that he had asked the
Board of Education to negotiate over the question of sub-contracting the mail
service, but that they had insisted the change was going to be made. (Tr. 19,
20, 33, 34).

37. Fishman told Mosby that the Union would file a prohibited practice
complaint, whereupon Fishman telephoned his office and.had staff representative
Joseph Lynch execute the present complaint which was then filed with the Labor
Board on August 10, 1981.

38. At the time of the hearing, the grievance concerning Weiss's discharge
was pending before the State Board of Mediation,and  Arbitration.

Conclusions of Law

1. The internal delivery and distribution of mail for the Board of Education
is bargaining unit work.

2. The internal delivery and distribution of mail for the City of Norwalk
is not bargaining unit work.

3. The unilateral sub-contracting of the internal delivery and distribution
of mail for the Board of Education concerned a mandatory subject of bargaining.._

4. The Union was not shown to have waived its right to bargain concerning
the sub-contracting of the internal delivery and distribution of mail for the
Board of Education.

5. The question of whether Mark Weiss was discharged for just cause concerns
purely a question of contract interpretation over which this Board has no juris-
diction.

6. The Board of Education violated its duty to bargain under Section 7-470
(a)(4) of the Act when it unilaterally sub-contracted its internal mail delivery
and distribution work.

Discussion

The Union's claim is that the Board of Education unilaterally made and
implemented a decision to remove the mail delivery work performed by Mark Weiss
(and in his absence by Marcus Davis, Jr.) from the bargaining unit and to have
that work performed instead by a subcontractor.

I. Applicable Principles

The requirements of the Act in the area of subcontracting were set forth
succinctly by us in an earlier decision involving the parties to the present
case. In that case we stated:
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It is well settled that the contracting out of bargaining unit
work or the assignment of bargaining unit work to non bargaining
unit employees is a mandatory subject of bargaining and it violates
the Act to contract out without bargaining with the Union. Plain-
ville Bd. of Ed.,.Dec.  No. 1992 (1974); Southington Board ofr
Dec. No. 1221 (1974); City of New Haven, Dec. No. 1558 (1977); Town
of Manchester, Dec. No. 1803 (1979). As we stated in City of Mmrd,
Dec. No. 1849 (1980). p. 3:

Contracting out, which here involved using a private agency
to perform custodial services in the new police building,
goes to the very core of the bargaining unit's existence;
its work. Essentially what the practice does is allow an
Employer to use the possibility of selective job elimination
as a kind of ultimate bargaining pressure. If the specter
of job loss is constantly hovering in the background, it
cannot.but diminish employees' willingness to seek the pro-
tection and assert the rights afforded them by statute.
Similarly, the practice reduces bargaining unit members'
confidence in their representation and therefore tends to
undermine the overall process of collective bargaining.

Because of these serious implications, we and our sister
regulatory agencies have subjected contracting out to a very
strict scrutiny. Where work legitimately belongs to the bar-
gaining unit, is of a permanent nature, and is unilaterally
given to non unit workers with adverse effects on unit employees,
the contracting out violates the Act, unless there are factors,
not oresent here such as oast oractice of contractina out, or
emergency. Fibreboard Paper Products Corporation v."NLRB; 379
U.S. 203 (1964); Plainville Board of Education; Decision No.
1992 (1974); Southington Board of Education, Decision No. 1221

If Hamden, Decision No. 1441 (1976); City of
ion No. 1641 (1978); City of Waterbury, Deci',-an\  . II ,-

(1974); Town c
Shelton,- sion
No. 1834-A (lg/YJ. In cases wnere tne  arorementionea  criteria
are present; the.contracting out cannot be instituted without
prior bargaining.

Norwalk Board of Education, Decision No. 2057 (1981) at p. 4

In the City of Waterbury decision cited in Norwalk Board of Education, we idehti-
fied with greater specificity where the line should be drawn in determining
whether a given instance of unilateral contracting out of bargaining unit work
violates the employer's duty to bargain:

1. There is no duty to bargain unless the work contracted out (or
otherwise removed from the unit) is baraainina unit work,
Plainville Bd. of Ed., supra, and work iot pr&iously  done by
the employees to whom it is assigned. City of Waterbury, Dec.
No. 1436 (1976).

2. The unilateral elimination of a position for valid economic or
other reasons does not violate the Act unless the functions of
that position are transferred to persons outside the barsainins
unit or unless it involves repudiation of a contract. Town of-
Hamden,  Dec. No. 1654 (1978); City of Waterbury, supra, at p. 4;
maven Bd. of Ed., Dec. No. I363 (1976).

3. There is no duty to bargain unless the removal of work from the
bargaining unit causes a substantial impact on the wages, hours,
or other conditions of emolovment of one or more members of the
bargaining unit. Plainville"Bd. of Ed., supra, at p. 5.

4. ' f7his impact may consist in lay-offs, loss of seniority rights,
Laan the like. But the decisions also make it clear that the
requirement may be satisfied where the 'impact' is much more
indirect and subtle; Thus 'departure from previously established
operating practices,' and Ympairment  of . . . reasonably antici-
pated work opportunities' are recognized, each as a separate and
distinct ground for finding substantial in-. So is a practice



5.

6.

7.

which generates fears of future encroachment upon bargaining
unit work. As the court recognized in the District 50 case,
su ra, 358 F. 2d 234, 237, such 'fears are palpably real and
seisturbing."' Ibid.

If the contracting out does involve a substantial impact (as
defined above) then it is a mandatory subject of bargaining
even though the City is required by law or by circumstances
to take some action-in the.premises. City of Shelton, Dec.
No. 1617 (1978).

The duty to negotiate before removing work from the bargaining
unit does not depend on the pendency of ongoing negotiations.

The duty to negotiate may not exist where

(a) the contracting out is only a continuation of past
practices, or

(b) negotiation is not feasible because of the multiplicity
of instances. because of an emeraencv, or the like.
See, e.g., Piainville Bd. of Ed.; supra at p. 5; District
50, UMW, Local 13942 v. NLRB, 358 F. 2d 234, 238 '(4th
Cir. 1966).

City of Waterbury, pp. 4, 5.

We continue to adhere to the principles set forth in these decisions.

I I . The Bargaining Unit Work

In the earlier Norwalk case, we dismissed the Union's complaint because
the work there in qumwas not shown to have been by practice performed
exclusively by bargaining unit employees. In the present case, at least with
regard to the mail delivery work performed for the Board of Education, the situ-
ation is entirely different. The record clearly showed a practice by which the
Board of Education's mail delivery work had been done exclusively by bargaining
unit employees for years prior to the implementation of the change to a sub-
contractor. That work was therefore bargaining unit work.

We should make it clear at this point in our discussion that the only work
which the Union may properly challenge in this case is the mail delivery work
of the Board of Education. The mail delivery work of the City is not a matter
over which the Board of Education had any duty, or for that matter any right,
to bargain with the Union. The City and the Board of Education are separate
municipal employers under the Act. The Union's right to bargain attaches only
to the Board of Education because it is the Board of Education which is the
employer of the bargaining unit employees and it is the Board of Education alone
with whom the Union's bargaining relationship exists. The City is not part of
that bargaining relationship and indeed has not been named as a respondent in
this case. If the City, as it did in this case, desired to have its own mail
delivery performed by a subcontractor , it could do so without bargaining with
the Union representing 8oard of Education employees. It would be meaningless
to require the Board of Education to bargain with the Union over the City's mail
delivery work. The Board of Education has no authority whatsoever over that
decision. Therefore, the case before us reaches only the mail delivery work
of the Board of Education.

III. The Waiver Defense

The Board of Education argues initially that even if it had a duty to bar-
gain over the decision to subcontract, or over the effects of that decision on
other conditions of employment, the Union through its president John Mosby was
shown to have waived the Union's right to bargain.

In this regard the Board of Education argues that by July 9, 1981, Mosby
knew that the Board was "considering a different method of providing mail service"
(br. 16) but neither then nor at any time since did he make a demand upon the
Board of Education to bargain. The Board.of Education would have us conclude
that Mosby's failure to demand bargaining must result in a finding that the Union
waived its right to negotiate over any aspects of the subcontracting decision and
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that the Board of Education therefore cannot now be found to have illegally
refused to bargain.

In City of Norwich v. Norwich Fire Fighters, et al, 173 Conn. 210 (1977),
the Connecticut Supreme Court held that where a union has full notice of, and
a reasonable opportunity to demand bargaining over a proposed change before the
implementation of the change, the union must demand bargaining or lose its right
to require bargaining. City of Norwich, at pp. 215, 216, 219. Soon after the
issuance of City of Norwich, we applied its rule in City of New Haven, Dec. No.
1558 (1977) wherein we stated:

Norwich did of course deal with a unilateral change and the
decisionclearly  does put some obligation on a union to participate
in seeking negotiations in such a context. We interpret the decision
this way: although an employer has an initial duty to propose bar-
gaining about a change he wishes to make (concerning a mandatory
subject of bargaining) his conduct is to be judged in its entirety
and in context as of the time a complaint is ,filed. If the employer
announces the change without proposing it for negotiation at the on-
set, this does not free the union of a duty on its part to propose
bargaining where there is full notice and a reasonable opportunity
to do so. And if thereafter the change is implemented without bar-

9
aining neither party can fault the other for the lack of negotiation.
emphasis added) City of New Haven, supra.

Because the Board of Education did not propose bargaining, the question in
the present case is whether Mosby had full notice of the Board of Education's
intent to subcontract its mail work and a reasonable opportunity to demand bar-
gaining before the implementation of that change. On the record presented to
us, we findat he clearly did not, There is no substantial evidence that
Mosby knew of the Board of Education's tentative plans to subcontract its mail
delivery work before the implementation of the actual change which took place
onorabout July 16, 1981. On the contrary, the record indicates that there was
an effort to conceal from Mosby the tentative plans to subcontract the mail work.
In early July, when Mosby asked Rohrmoser why a non-bargaining unit person was
to ride the mail route with Weiss,, Rohrmoser gave no explanation to Mosby even
though Rohrmoser was well aware of the reason for the presence of the stranger.
So far as the record shows, Mosby did not know of the tentative plans to sub-
contract until Weiss had been discharged and the subcontractor was actually
performing the mail delivery work on or about July 16, 1981.* Moreover, even
if the Board of Education had been correct that (despite Rohrmoser's initial
lack of candor) Mosby had somehow learned of the tentative plans, we do not
believe that the period of approximately one week between July 9, 1981 and the
implementation of subcontracting on or about July 16, 1981 provides any reason-
able basis to conclude that full notice and a reasonable opportunity to request
bargaining existed before the unilateral implementation of subcontracting. The
situation in the present case is totally unlike City of Norwich, supra, and City
of New Haven, supra, where in each case the union was found to have had full
notice of the intended changes and a reasonable opportunity to demand bargaining
months or even years before-the changes were implemented. In the absence of
full notice and a reasonable opportunity to request bargaining before a uni-
lateral change, City of Norwich does not provide a basis for waiver where a
union deigns to request bargaining after the change has been implemented. At
that point it is proper for the union file a complaint with this Board to
seek an order restoring the status quoas it existed before the unilateral change.
In City of Willimantic, DecisionNo.  1321 (1975), we expressly held that a union
cannot be faulted for not bargaining after the implementation of an illegal uni-
lateral change. We believe that this comports with the purposes of the Act because
to hold otherwise would reward the employer with the bargaining advantage of an
illegally changed status quo. Where the employer has skewed the balance of bar-
gaining advantage byillegally  changing the status go&, the union is justified
in declining to negotiate until that balance has been restored. City of Willi-
mantic, supra; Town of Greenwich, Decision No. 2154 (1982).

When Mosby knew that a subcontractor was performing the Board of Education's
mail delivery, he,immediately and vigorously protested to Rohrmoser. Rather than
immediately file a complaint, Mosby persistently sought information from Rohrmoser

* See testimony of Rohrmoser, Tr, 84.
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on whether the Board of Education intended to continue the subcontracting.
We find this to have been a reasonable approach. If the Board of Education
ceased the subcontracting within a short period, the institution of litigation
before this Board would have served little purpose, On July 31, 1981, when
he was finally informed by Rohrmoser that the Board of Education intended to
continue the subcontracting, Mosby immediately went to the superintendent to
object that the subcontracting could not be done without bargaining. Upon
doing so, the superintendent informed Mosby that the decision to subcontract
was a matter between only the Board of Education and the City. Whereupon,
Mosby made prompt arrangements for the Union to file a complaint.* The totality
of these circumstances provides no basis to justify the finding of a waiver.

IV. Employer's Right to Eliminate a
Position for Economic Reasons

The Board of Education argues that in the absence of a minimum manning
clause in the contract, it has the right to unilaterally eliminate positions
for legitimate economic reasons,
criminate against the Union.

so long as its real purpose is not to dis-
This is a correct statement of the law,** but

this rule does not aid the Board of Education in the present case. Here, the
challenged act involves something beyond just the elimination of a position.
It is the unilateral transferring of bargaining unit work to a subcontractor
which is at issue. As we have held on innumerable occasions, and as has been
recognized by the United States and Connecticut Supreme Courts, the subject of
subcontracting is a mandatory subject of bargaining and labor relations statutes
under certain circumstances forbid subcontracting of bargaining unit work with-
out prior negotiations. See cases cited above on p. 5 and West Hartford
Education Association v. DeCourcy, 162 Conn. 566, 582 (1972)Tisting "con-
tracting out of work" listed as mandatory subject of bargaining); City of
Bridgeport, Decision No. 1658 (1978) aff'd in City of Bridgeport v. Bridgeport
Police Employees Local #1159,  et al, No. 171522 Superior Court, Fairfield J.D.
at Bridgeport (January 21, 1980) Landau, J.***

V. Application of Relevant Principles

Reviewingthis case in light of the eight criteria set forth in City of
Waterbury, supra, and quoted on page 5 of this decision, we find each of those
criteria met.

With regard to the first criterion , it is clear that the internal mail
delivery work of the Board of Education has by longstanding practice been bar-
gaining unit work not previously done by a subcontractor.

With regard to the second criterion , it is uncontested that the Board of
Education's internal mail delivery work was transferred to a person outside
the bargaining unit.

The third criterion is met because the removed work involved the elimina-
tion of a permanent full time position from the bargaining unit as well as the
work performed by the back-up driver in the absence of the Mail Distribution
Driver.

* Mosby told Fishman,  the Union staff representative, that he (Mosby) had
demanded bargaining. The,record shows that there was, in fact, no demand,
but as is discussed herein, no demand was required because there was not full
notice and a reasonable opportunity for Mosby to demand bargaining before the
implementation of subcontracting.

** See West Haven Board of Education, Decision No. 1363 (1976) and cases
cited therein.

*** The Board of Education argues that the United States Supreme Court in First
National Maintenance Corporation v. NLRB, 69 L. Ed. 2d 218 (1981) held that7
most an employer is required to bargain over the effects of its decisions to
eliminate positions for economic reasons. We do not read First National Main-
tenance as overruling or diminishing the Court's decision in Fibreboard
Proaucts,

P aper
supra , wherein the court held expressly that the decision to subc%i-

-bargaining unit work constitutes a mandatory subject of bargaining rather
than a decision vested to management's sole discretion. The First National
Maintenance case concerned a decision to wholly cease a part of its operation,
not to subcontract part of its operation,
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The fourth criterion is met for two reasons. First, the impact of the
removal was substantial and adverse because it eliminated a full time position
and existing work opportunities for the back-up driver. Second, the impact was
substantial and adverse because the removal of the work is a clear departure
from previously established operating practices which we believe generates fears
of future encroachment upon.bargaining unit work on the part of bargaining unit
members. Surely the example of the disappearance of the full time Mail Distri-
bution Driver position and the appearance of the subcontractor delivering mail
throughout the work sites where bargaining unit members,work  would generate
such fears. To the custodial and maintenance workers that example readily
raises the possibility of their functions going the same way as the mail func-
tion.* To counter this, the Board of Education argued in its brief that during
the fiscal year in question the overall size of the bargaining unit increased
from one hundred and two (102) to one hundred and four'(104) positions and that
this would negate any logical tendency of bargaining unit members to fear that
further subcontracting might occur. We are not willing to draw the conclusion
reached by the Board of Education because we feel it is unwarranted. The
examples of the Board of Education subcontracting the mail work in circumven-
tion of the Union and exercising a decision to create positions in other areas
are simply two sides of the same coin. Both demonstrate the power of the Board
of Education to give or to take away. And the taking away of bargaining unit
work with the Union relegated to standing helplessly by sends a powerful message
to the employees. As we stated in City of Milford, supra:

The action taken by the City in the present complaint has the
potential of seriously impairing the collective bargaining process.
Contracting out, which here involved using a private agency to per-
form custodial services in the new police building, goes to the very
core of the bargaining unit's existence; its work. Essentially what
the practice does is allow an Employer to use the possibility of
selective job elimination as a kind of ultimate bargaining pressure.
If the specter of job loss is constantly hovering in the background,
it cannot but diminish employees' willingness to seek the protection
and assert the rights afforded them by statute. Similarly, the
practice reduces bargaining unit members' confidence in their repre-
sentation and therefore tends to undermine the overall process of
collective bargaining. City of Milford, p. 3

With regard to the fifth criterion, there is no doubt that the Board of
Education sought subcontracting to fulfill its legal duty to operate the school
system in an economically efficient manner, but as we stated in City of Waterbury,
that responsibility does not abrogate the statutory duty to bargain over manda-
tory subjects of bargaining where the impact of a change is substantial.

With regard to the sixth criterion, there was no evidence adduced to show
that the change was made during the pendency of ongoing negotiations, but as we
stated in City of Waterbury, the duty to bargain over unilateral changes involv-
ing mandatory SubJects  of bargaining is present whether or not collective bar-
gaining negotiations are otherwise ongoing at the time of the change.

The seventh and eight criteria are also met in this case. The contracting
out was not a continuation of a past practice, but a departure from practice.
The contracting out involved a single discreet function, not a multiplicity of
instances. No emergency or other excepting circumstance was shown to exist.

Remedy

When an employer illegally subcontracts bargaining unit work and thereby
eliminates the positions of existing employees, the remedy ordered may include
the reinstatement of employees laid off because of the illegal subcontracting,
as well as an order to make such employees whole for lost wages and benefits.
In the present case the record shows that the Board of Education's decision to
terminate Mark Weiss's employment was for disciplinary reasons, not because of
the decision to subcontract. On the record before us, we believe that even if
the Board of Education had retained the position of Mail Distribution Driver and

* In view of the fact that many of the subcontracting cases which have come
before this Board have involved maintenance and custodial work, such fears are
generally not unreasonable.
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therefore kept its mail delivery in-house, it would still have discharged Weiss.
Whether the Board of Education's decision to discharge Weiss is supported by
just cause within the meaning of the contract is a question which the Union has
elected to submit to and which properly belongs in the grievance arbitration
procedure. Whether the Board of Education had just cause to discharge Weiss is

purely a question of interpretation of the contract and we have no jurisdiction
over a claim which rests purely upon an alleged breach of contract. State of

d)
Connecticut Comptroller), Decision No. 1871 (1980); Town of Plainville, Dec.

; Windsor Board of Education. Dec. No. 1644 (1978); Town of
Pl;mouth,  Dee;  No. 1352 (1975). Therefore, insofar as the discharge of Mark
Weiss is concerned, that question is left to resolution through the grievance
arbitration procedure.

Apart from the discharge or reinstatement of Weiss as an employee, the
purposes of the Act require that the Board of Education restore the status quo
as nearly as it existed before the unilateral change. To do this requires  that
the Board of Education immediately cease and desist from having its internal
mail delivery and distribution performed by any non-bargaining unit personnel
until such time as it has bargained to agreement or impasse with the Union con-
cerning the assignment of such work.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the Norwalk Board of Education shall

I. Cease and desist from contracting out the internal mail delivery and
distribution work of the Board of Education unless and until such contracting
out is agreed to by the Union after negotiation, or until final impasse in such
negotiations has been reached.

II. Take the following affirmative steps which the Board finds will
effectuate the, purposes of the Act:

(a) Bargain with the Union upon request with respect to con-
tracting out the internal mail delivery and distribution work of
the Board of Education.

(b) Post immediately and leave posted for a period of sixty
(60) consecutive days from the date of posting, in a conspicuous
place where the employees customarily assemble, a copy of this
Decision and Order in its entirety; and

(c) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by the Norwalk Board
of Education to comply therewith.
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BY
s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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