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DECISION
and

DISMISSAL OF COMPLAINT

On September 14, 1981, Local 1303 of Council 84, AFSCME, AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Labor Board) a com-
plaint alleging that the City of Torrington (City) had engaged and was engaging
in prohibited practices within the meaning of Section 7-470 of the Municipal
Employee Relations Act (Act) in that:

The Employer, City of Torrington, has violated the Act in that
its Park and Recreation Department subcontracted bargaijling  unit
work to A. A. Fence Co., Faflnington,  Ct. without collective bar-
gaining and without the consent of the Union, thereby depriving
bargaining unit members of overtime. Said subcontracted work
involved painting and repairing fence at Coe Park during July
and August, 1.981, resulting wages paid in the amount of $1,437.11.

REMEDY SOUGHT: Comprehensive Statutory Remedy, including but not
limited to payment of an equivalent amount of
$1,437.11 to be distributed equally among Park
and Recreation Department bargaining unit employees,
together with interest on said $1,437.11 at the
maximum legal rate from the time such sum should
have been paid.

After the requisite preliminary administrative steps had been taken, the
matter came before the Labor Board for a hearing on June 29, 1982. Both parties
appeared and were represented by counsel. Full opportunity tias given to adduce
evidence, examine and cross-examine witnesses and make argument. Both parties
filed written post hearing briefs.

On the basis of the record before us, we make the following findings of
fact, conclusions,of law and order.

Findings of Fact

1. The City is a municipal employer within the meaning of the AFt.

2. The Union is an employee organizatjon within the meaning of the Act
and has at all times material to this case been the exclusive statutory bargain-
ing representative for a bargaining unit of City public works employees.



3. Among the duties performed by bargaining unit employees is the painting,
repairing and replacing of fences on City property.

4. Among the properties owned by the City is the Coe Memorial Park.

5. Bargaining unit employees have in the past performed work in Coe Memo-
rial Park including cutting down trees, digging work for installation of a
fountain and planting tulips.

6. There was no substantial evidence adduced at the hearing to support
a conclusion that bargaining unit employees had ever painted or erected fences
in Coe Memprial  Park.

7. It has also been a standard procedure of the City regarding maintenance,
construction and repair of Coe Memorial Park property to hire,non-bargaining unit
outside contractors. Such work has included mowing of lawns, trash pick-up and
maintenance of the Coe Park Center building.

8. When such outside contractors have been used, they were paid from interest
accumulated from a trust fund created in the will of one Adelaide Coe Godfrey
which was created for the specific and sole purpose of supporting the care,
maintenance and improvement of Coe Memorial Park. The trust fund was created
in 1922.

9. There was no substantial evidence adduced at the hearing to support a
conclusion that non-bargaining unit outside contractors had ever painted or
erected fences in Coe Memorial Park before the incident in question.

10. Sometime in July-August, 1981, the City contracted with A. A. Fence
Co.to construct one hundred feet of new fencing and to paint three hundred feet
of existing fencing in Coe Memorial Park.

11. This work was performed by A. A. Fence Co. and the bill was paid from
interest from the trust fund described in finding 8, supra.

12. On September 14, 1981, the Union filed the present complaint.

Conclusions 'of Law

1. An employer's unilateral assignment of bargaining unit work to non-
bargaining unit personnel will constitute a violation of the Act when the work in
question has by practice been performed exclusively by bargaining unit personnel
and the employer proves no adequate defense.

2. In the present case, the Union has not shown that the disputed work has
been by practice performed exclusively by bargaining unit employees and therefore
the Union has not sustained its burden of proving a prima facie case under the-.
unilateral change theory.

Discussion

An employer's unilateral change in an existing condition of employment which
involves a mandatory subject of bargaining will constitute a'refusal to bargairl
in good faith and a prohibited practice under Section 7-470(a)(4) of the Act
unless the employer proves an appropriate defense. NLRB v. Katz, 369 U.S. 736
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Unilateral change implies the existence of a fixed practice. Redding Board
of Education, Decision No. 1922 (1980) and when'  a union alleges that a prohibited
practice has occurred by way of a unilateral change, it is the union's initial
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burden in showing a prima facie case to establish that a change in practice has
in fact occurred. Town ofmton,  Decision No. 2168 (1982); East tlaven  Board
of Education, Decision No. 2066 (1981); Cit: of Norwich, DecisionNo.  1968 (1981);
Town of East Haven, Decision No. 1937 (1900 ;-3
Decision No. 1871 (1980); Town of Plainville,
ton Board of Education, Decision No. 1717 (1979);' Trumbull Board of Educslion,
Decision No. 1632 (1978). If no change in practice is proven, then

-.-
the union

fails to meet its threshold burden and no further inquiry is warranted. Town of
Clinton, supra.

In the present case, it is the Union's burden to show that the work in
question has by practice been performed exclusively by bargaining unit employees.
Town  of East Ikv&, supra; City  of Bridgeport. supFa;-Board of Education of the- - - -
City of HartFord, supra; *of New llavcn, supra. As we held in those cases,.-
if the work in question has been historically shared by both bargaining unit and
non-bargaining unit employees, a continuation-of such a-practice will  not consti-
tute a violation of the Act.* We find it significant that within the Park normal
daily work including lawn mowin

3
, trash pick-up (which if outside the Park would

clearly be bargaining unit work , as well as extraordinary work such as construc-
tiqn is regularly done by outside contractors. So far as repair and maintenance
work generally in the Park is concerned, the record clearly shows-!that  such work
has been shared between bargaining unit members and outside contractors. If any-
thing, more of such work appears to have by practice been performed by outside
contractors on a regular basis than by bargaining unit employees.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y S/ Victor Cl. Ferrante
Victor M. Ferrdlite',  Chairman

s/ Patricia V. Low--
Patricia V. Low

* It may be that where work has been shared to a limited degree with non-bargaining
unit employees, an extreme increase in the proportion of such work given to the
non-bargaining unit personnel would constitute a change in practice. We do not
see the present case as presenting such a situation. .'
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