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DECISION
and

DISMISSAL OF COMPLAINT

On June 19, 1981, Local 1303, Council #4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the
Labor Board) alleging that the Town of Plainville (the Town) had engaged
and was engaging in practices prohibited by the Municipal Employee Relations
Act (the Act) in that:

The Employer, Town of Plainville, is discriminating against
certain bargaining unit employees by refusing to pay them
for time spent as witnesses in an arbitration case while at
the same time paying other bargaining unit employees for time
spent as witnesses in the same arbitration case.

After the requisite preliminary steps had been taken, the matter came
before the Labor Board for hearing on October 23, 1981. Both parties appeared
at the hearing, were represented by counsel, and were afforded full opportunity
to examine and cross-examine witnesses, adduce evidence and make argument.

On October 23, 1981, the parties entered into the following stipulation:

Stipulation of Facts

1. The Town of Plainville (Town) is an employer within the meaning of
the Act.

2. Local 1303 of Council 14, AFSCME, AFL-CIO (Union) is an employee
organization within the meaning of the Act.

3. On or,about March 24, 1981, April 27, 1981, April 28, 1981, May 8,
1981 and May 19, 1981, the Town and the Union participated in arbitration
hearings before the State Board of Mediation and Arbitration.

4. Both the Town and the Union subpoenaed witnesses for such hearings,
some of whom were members of the Union.

5. The Town paid all witnesses subpoenaed by the Town, bargaining unit
and non-bargaining unit members alike, for time lost from work as a result of
the requirements of obeying the subpoena.



6. The Town did not pay witnesses called or subpoenaed by the Union for
any time lost from work by those witnesses with the exception of Rene Paradis,
President of Local 1303, who was paid in accordance with the requirement of
the collective bargaining agreement that the Union president be paid for such
time.

7. In paying witnesses subpoenaed by the Town, the Town was acting con-
sistent with Regulation 7-471-53 under the Municipal Employee Relations Act
which states, inter alia: ' . ..witness fees and mileage
party at whoseinstance the witnesses appear..."

shall be paid by the

a . The Town did not pay witnesses at the arbitration hearings on the basis
of the substance of their testimony, for or against the Town, but only on the
basis that the Town had caused these witnesses to appear and therefore to lose
time from work.

*
9. The Town proposed at the hearings that it would pay one-half (l/2)  of

all time lost by all subpoenaed witnesses if the Union would pay the other one-
half (l/2)  of all7time  lost. The Union rejected this proposal and would only
agree to full payment of all witnesses by the Town.

10. All employees similarly situated, i.e., all employees subpoenaed by
the Town, were similarly treated.

11. Other than the facts as stipulated in this document, the Union would
not be able to prove:

a. The Town's payment for work time lost by its subpoenaed
witnesses and its refusal of payment for work time lost by witnesses
subpoenaed by the Union was conduct related to union membership or
concerted activity.

b. The conduct of the Town in paying witnesses subpoenaed by
the Town has had an effect on the Union's majority status.

c. In paying witnesses subpoenaed by the Town, the Town was
motivated by anti-union animus or bad faith.

d. In paying witnesses subpoenaed by the Town, the Town had
an intent to discriminate against, penalize, coerce or retaliate
against witnesses subpoenaed or called by the Union.

12. The Town of Plainville has no history of anti-union bias.

13. No provision of the Collective Bargaining Agreement required payment
of witnesses as demanded by the Union other than as paid in Paragraph 6 above.

14. The Union never negotiated any amendment or modification to the Col-
lective Bargaining Agreement requiring payments of witnesses as demanded by the
Union.

15. The Town has a past practice of paying witnesses subpoenaed by the
Town.

Conclusions of Law

1. The cost of subpoenaing witnesses is to be borne by the party at whose
instance the witnesses are called. A party is not required to pay the costs
incurred by its protagonist and does not violate the Act by refusing to do SO.

Discussion

We have held that "the cost of subpoenaing witnesses is to be borne by the
applying party." Town of Monroe, Dec. No. 1046 (1972). This is also the rule
of the NLRB. See, In Re Electronic Research Co. and International Union (UAW)

In Re Electronic Research Co. and International Union
~~)t~:)~'~~o7~~R~I~~~)~I97I);
NLRB 683 (1977);
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In Town of Monroe, supra, we held that a Town's refusal to pay employees
subpoenaed by a union did not violate any applicable section of the MERA or its
General Regulations. We stated that:

We must consider the intent of the 'Regulation (7-471-40 was
then applicable), that the cost of subpoenaing witnesses is
to be borne by the applying party. To interpret.this other-
wise would be irrational. There is no requirement either
stated or implied, that any party to a proceeding must pay
the cost incurred by its protagonist. In the absence of such
requirement and/or agreement providing for payment, we must
look to established procedure for guidance.

Similarly, the NLRB has developed a substantial amount of case law on this par-
* titular issue. The case which is dispositive of the issue is In Re General

Electric and Julius Borbely, supra. There the NLRB formulated the rule that:

the obligation to pay witness fees is imposed by statute or
fiat and not by the employment relationship. Whether sum-
moned by an employer, a union, an individual party, or the
General Counsel, the witnesses must be compensated by "the
party at whose instance the witnesses appear," . ..the obli-
gation exists only between the party and its witnesses; it
does not extend to witnesses called by others...the witness
fee paid by one party is not, nor should it be, the concern
or affair of another party. We conclude that an employer is
not discriminating with respect to the employment relation-
ship by not paying an employee called as a witness against
it... . 230 NLRB 684, 685.

In the General Electric case, as in the, present case, the employer paid the
employee-witnesses it subpoenaed witness fees based on time lost from work, but
did not do so for the employee-witnesses subpoenaed by the union. The NLRB
held that this practice did not constitute illegal discrimination under the
NLRA for the reasons set forth above.

The facts stipulated to in the instant case on October 23, 1981  relate that
the Town paid all witnesses subpoenaed by it for time lost from work as a result
of the requirements of obeying the subpoena (Stip. 5). Such payments were not
made on the basis of the substance of witnesses' testimony (Stip. 11(a)),  nor
were they made in regard to any anti-union animus on the part of the Town (Stip.
11(c)).  No provision of the Collective Bargaining Agreement (the Contract)
between the Town and the Union required payment of witnesses as demanded by
the Union (except payment of the Union President, Stip. 6). Further, the Union
never negotiated any amendment or modification to the Contract requiring such
payments (Stip. 14). The Town's past practice consisted of paying witnesses
subpoenaed at its own instance (Stip. 15). Upon the record before us and in
light of our decision in Town of Monroe and the decisions of the NLRB cited
above, we conclude that the Town was not obligated to pay witness fees to those
witnesses subpoenaed at the Union's instance. There has been no violation of
the Act.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED, that the complaint filed herein be, and the same hereby is,
dismissed. *

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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