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STATE OF CONNECTICUT i
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS
j

-*

In the matter of :

CITY OF NEW HAVEN
:
: Case No. MPP-59GO
:

-and- : Decision No. 2159
.

NEW HAVEN POLICE LOCAL 530 and i September 30, 1982
COUNCIL 815,  AFSCME, AFL-CIO :

A P P E A R A N C E S :a - - - - - - - - - -

Victor R.'Binkoski, Director of Labor Relations
for the City of New Haven

'Frank J. Raccio, Esq.
for the Union

DECISION and ORDER

On August 11, 1980, New Haven Police Local 530 and Council n"15,  AFSCME,
AFL-CIO (Union) filed with the Connecticut State Board of Labor Relations (Board)
a complaint alleging that the City of New Haven (City) had engaged and was
f;g;;;;g in practices prohibited by the Municipal Employee Relations Act (Act)

The decision by Chief Edward Morrone to remove Stephen Dunn from his
plainclothes position in Internal Affairs and to assign him to uniform
street patrol duties constitutes personal reprisal action(s) by Chief
Morrone against Dunn; and, this personal reprisal action is a direct
result of Stephen Dunn's civil suit against the recent promotional
examination, his two formal  Union grievances lodged against the Chief
,of  Police, and as a direct result of any other additional personal
factors, not plainly visible, that might dictate Morrone's action(s)
against Dunn.

In addition, the decision to remove Stephen Dunn from said position
constitutes a repudiation'of the collective bargaining agreement
between the parties, or, in the alternative, represents a unilateral
change in conditions of employment pertaining to his and accomplished
without bargaining with the Complainant. ,

The remedy requested is:

An order requiring Respondent to reinstate Stephen Dunn to his former
position with all back monies restored, and with all benefits and
privileges of the former position; and, .

A cease and Desist Order halting Chief Edward Morrone from further
personal reprisal actions of an unjust nature against Stephen Dunn; and

Such other relief as the Board deems just.

After the requisite preliminary steps were duly taken the matter came on
for hearing before the Board on February 24, May 5, May 22, and June 26, 1981,

at which the parties appeared, were represented, and were fully heard. Both
parties filed written briefs.

On the whole record before us we make the following findings of fact,
conclusions of law, and order.
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Findinqs of Fact

1. The City is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and
at all times material to this case has been the exclusive bargaining representa-
tive for a unit of uniformed and investigatory employees in the poTice department;

3. Article XVI, Section 6 of the collective bargaining agreement in effect
between the parties states:

Employees assigned to the plainclothes division for a period in
excess of 90 days, shall receive the rate of pay applicable to detec-
tives for the duration of their assignment in excess of 90 days.

4. Detectives receive an additional $1,341 per year above the amount earned
by a Police Officer ($25.69 per week).

5. Sometime in 1977, Police Officer Stephen Dunn wrote David Burke, Com-
mander of the Internal Affairs Division, a letter expressing interest in a
position within the Division. (Tr. 264).

6. Sometime in August, 1979, Burke contacted Dunn to see if he was still
interested in a position in the Internal Affairs Division. (Tr. 265). Dunn
responded that he was still interested.

7. Dunn testified that prior to his assignment to Internal Affairs he had
a conversation with Police Chief Edward Morrone in which he told Morrone that
if the assignment was only temporary he did not want it. (Tr. 266). According
to Dunn, Morrone assured him that if after 90 days Dunn was doing a good job he
would be made permanent. (Tr. 267).

8. During this conversation Morrone told Dunn that he "would have to,stay
pretty much away from the Union." (Tr. 267).

9. On August 8, 1979, Dunn was transferred to Internal Affairs to replace
Sergeant Aarons. As an officer in this division, Dunn was required to work in
plainclothes, and in accordance with Article XVI, Section 6, was entitled to
differential pay after 90 days.

10. Burke's understanding of Dunn's transfer was that if Dunn "...worked
out, he would become a regular member of the unit" (Tr. 9) because when a man
is on loan to you in a temporary assignment a term is set for his assignment."
(Tr. 11).

1 1 . The Internal Affairs unit is charged with the responsibility of inves-
tigating civilian complaints filed against police officers in the course of their
duties. Evidence collected by an internal affairs investigation may be used in
a disciplinary proceeding against a police officer. (Tr. 12).

12. Sometime in early 1979 the City conducted a promotional exam for
sergeants. (Tr. 272).

13. Dunn, who had taken the exam for the position of sergeant, believed
that Morrone's participation as a member of a four-member oral panel was inappro-
priate and a violation of civil service rules. (Tr. 273-274).

14. Sometime in August, 1979, the Union filed a lawsuit in the United States
District Court challenging the validity of the sergeants promotional exam. The
title of this case is White v. Wellington (hereinafter, the White case).

15. Shortly thereafter, Dunn and eleven other people intervened in this
suit. (Tr. 273).

16. On November 28, 1979, Dunn appeared as a witness for the plaintiffs in
the White case. He was the only witness to appear for the plaintiffs on that

d a y .  (Ex:~).

17. Morrone testified for the defendants on that day. In his testimony
he stated that "we have for the last year and a half to two years incurred
some great costs inovertime expense to hire adequate supervisors for the
street..,' (Ex. 8, p, 98). Overtime costs II
thousand dollars per week." (Ex. 8, p. 99).

. ..ranged  as high as six to seven
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18. Morrone further testified in the'White case  when asked how many street
sergeants were required to be on duty in order to provide effective supervision:
n . ..ideally we would have five, but I think we can adequately operate with three.
Anything below that is not adequate." (Ex. 8. p. 102).

19. In early 1980. the parties to the White case reached a court stipula-
.tion  which allowed Morrone to fill sixteen vacant sergeant positions. The sub-
stance of this agreement was that these positions were to be filled as acting

positions pending the final disposition of the case on the merits. (Tr. 85).

20. Ode11 Cohen, a black and a member of Internal Affairs, was one of the
sixteen appointed to a position as acting sergeant in accordance with the court
stipulation. Prior to Cohen's assignment to Internal Affairs, he had worked on
the street assa  patrol officer for a number of years.

21. At the time of his appointment as acting sergeant, Cohen was transferred
back to the Patrol Division. Commander Burke urged Morrone to leave Cohen in
Internal Affairs because he had good rapport with the black community and was
doing an excellent job. Horrone responded that he had priorities requiring Cohen
to be out on the street. (Tr. 41-43).

22. On November 26, 1979, Dunn and several other officers were ordered by
their immediate supervisors that they must take either holiday time or time off
without pay for time spent as witnesses in the White case.

23. On December 3, 1979, Arthur Baker, the Union president, filed a griev-
-ante  on behalf of these officers alleging that the action referenced in paragraph
22 was a violation of Article IX and Article XXIV of the contract. (Ex. 5).

24. On May 27, 1980, Dunn was directed by his attorney to appear in court
regarding the White case. Dunn did appear in court on'that day and was subse-

-quently advised by his supervisor that he would be docked one half day of holiday
time.

25. On June 5, 1980, a grievance was filed on Dunn's behalf by Louis
Cavalier, the Union's grievance chairman, alleging a violation of Article IX
.and Article XXIV of the contract. (Ex. 6).

26. On June 24, 1980,  Morrone notified Dunn by letter that effective June
30, 1980, Dunn would be assigned to the Patrol Unit of the Operations Division.
(Tr. 66). Burke, Dunn's immediate supervisor, was not consulted prior to
Morrone's decision to transfer Dunn. (Tr. 15). Dunn at the time was on vaca-
tion leave and was not due to report to work until July.

27. Morrone the-n assigned Acting Sergeant Ode11 Cohen to Internal Affairs
as Dunn's replacement. Burke had no role in this assignment.

28. Morrone testified that Dunn was transferred back to patrol for the
following reasons: (1) philosophically he believed that Internal Affairs would
operate more effectively if Internal Affairs was comprised entirely of super-
visors. As a patrolman, Dunn was at times required to investigate complaints
against a superior officer; (2) he wanted to have a black in Internal Affairs
a7d  Cohen who had recently been appointed to Acting,Sergeant  status had prior
Internal Affairs experience; (3) because of the budget constraints he had to
make cutbacks in his plainclothes differential account; and (4) Sergeant Cohen
had now gained sufficient street experience as a supervisor. (Tr. 87-88).

29. On Friday, June 27, 1980, Dunn arrived at the police station to pick
up his check and to discuss his transfer to the Patrol Unit with Burke who had
notified him by phone of the pending transfer. Dunn asked Burke if there was a
problem with his work and Burke responded that his work was excellent. (Tr. 227).

30. Dunn testified that Burke told him during that conversation that,* . ..If  I were you, I would watch myself going back to the street... I have
information that there were threats against you." (Tr. 277-278).

31. Burke had himself voiced this concern for Dunn's safety to Morrone at
the time he was informed of Morrone's decision to transfer Dunn.

32. Burke testified that his concern for Dunn's.safety was grounded on
the fact that ' . ..wc  are sort of a Police Department within a Police Department,
we are not.invited to too many parties . ..and I think everyone that is in that
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type of function is held up for certain ridicule by the rank and file.!' (Tr. 18).
Furthermore, ' . ..there were a number of people on that squad who had been under
investigation by my unit, and that Steve was involved in, and I knew there was a
certain amount of animosity towards him by some of the men." ( T r .  1 9 ) .

33. According to Burke, Morrone responded that it would not be that big a
problem. (Tr. 19).

34. Burke further testified tha.t  to his knowledge, although other officers
had been transferred from Internal Affairs to uniform patrol, all had been trans-
ferred as supervising personnel and that he was not concerned with a supervisor's
safety because it is difficult to harass a supervisor. (Tr. 39-40).

35. The same morning that Dunn met with Burke (June 27, 1980), he also went
to see Morrone to discuss his transfer. Dunn asked Morrone if there was a com-
plaint about his work. Morrone responded that he had no problem with Dunn's

* work.

36. Morrone explained his reasons to Dunn for the transfer. Dunn then
told Morrone that he had received information that there were threats made against
him and that he may be subject to some hardssment. Morrone acknowledged the pos-
sibility of some verbal harassment but discounted the possibility of any damage
to Dunn's physical well being. (Tr. 95-97).

37. During the course of this conversation it was decided that Dunn would
be assigned to the Communications Complaint Services Unit (KS)  instead of the
Patrol Unit. The evidence is not clear as to whether Dunn requested this assign-
ment or Mot-tone suggested it. (Tr. 96).

38. After thanking Morrone for this assignment, Dunn told him that he still
felt the transfer to be in violation of the contract and the state labor laws and
that "I am still going to sue you." (Tr. 98).

39. Morrone responded that “I don't understand why I'm doing you-a favor
and you are going to challenge me." (Tr. 180). Morrone then revoked his deci- .
sion to assign Dunn to CCS and stated, "Now, you go back into Patrol," (Tr. 99)
meaning Dunn's assignment to the Patrol Unit of the Operations Division would
remain in effect. (Tr. 99).

40. Morrone understood the word "sue" to encompass the filing of grievances.
(Tr. 99).

41. After leaving Mdrrone's office, Dunn went to see Commander O'Connor,
the officer in charge of the Uniformed Services Division. He repeated his con-.
terns  regarding the threats.
(Tr. 171, 281).

O'Connor told Dunn'  to put his concerns in writing.

42. O'Connor testified that durino this conversation Dunn aooeared to be
ina II . ..highly  emotional state of mind" and that Dunn stated to him  that"...he
didn't feel that he could perform as a member of the Unifoml Services Division"
(Patrol Unit). (Tr. 171).

43. On July 1, 1980, Dunn wrote a memo to'0'Connor outlining the events of
his meetings with Burke and Morrone and indicated that he had conversed with a
number of officers who felt that Dunn could reasonably expect some harassment
from his peer group. (Ex. 12).

44. Dunn testified that when he returned from vacation on July 8, 1980, he
was told by Commander O'Connor that " . ..based on this memo and based on the con-
versations that I had with Com;nander  Burke and other people, I can't put you in.
the street, I'm going to put you upstairs in CCS, but I want you to know that
I’m doing this. It’s not the Chief doing it and I'm going to do this as long as
I can." (Tr. 282). Since then, Dunn was not and has not been assigned to the
street.

45. O'Connor testified that he could not recall whether he recommended
Dunn be placed in the Information Service Division but that he was present at
a meeting with Morronc whereby Morrone directed him to place Dunn in the Infor-
mation Services Division.
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46. Morrone testified that he ordered O'Connor to assign Dunn inside on a
daily basis because ' . ..as long as Dunn was frightened to.go  out on the street,
I was not going to put him out on the street, not only for his mental well being.
but also in consideration for the public and to this day from the date of that
transfer, Steven Dunn has never been assigned to the street although no technical
transfer took place." (Tr. 99).

47. After Dunn was transferred from Internal Affairs to CCS he has expcri-
enced the following forms of harassment: (1) phone calls at work where the other
party fails to identify himself and hangs up or whistles. These types of calls
were also being made to his home and when a tap was put on per Dunn's request
the phone calls ceased; (2) the Police Department's underground newspaper entitled
the "F Troop Bugle".published  a number of vague negative references to Dunn. One
stated, "Stevie,  we hope you, your family, and you enjoy Cove Street." Cove Street
is where Dunn resides; (3) soon thereafter, Dunn's car was vandalized on Cove
Street.

48. At the hearing, the parties stipulated to Exhibit 7 entitled "Persons
called in to work overtime on the specified dates and where they were assigned on
dates Sgt. Ode11 Cohen would have worked had he remained in Patrol." That exhibit
reveals that on 47 separate occasions between August 5, 1980 and May 27, 1981,
there was a need to call in sergeants on overtime.

49. At the hearing, the parties stipulated to Exhibit-18 entitled "Number
of street supervisors who worked on dates Ode11 Cohen would have worked had he
remained in patrol on Squad 200." This exhibit reveals that between July 9, 1980
and flay 17, 1981, Squad 200 was manned by two sergeants or less on 170 days.

50. Korrone, when asked the question, "Is the nature of the work performed
by Internal Affairs officers such that you would expect him to remain somewhat

., aloof from other employees?", responded, "Very definitely." (Tr. 62).

Conclusions of Law

1. Dunn was transferred from the Internal Affairs Division because he
engaged in activities protected by the Act, i.e., his intervention as a plaintiff.
in the White case and his filing of grievances over docking of holiday time.

2. A transfer in retaliation for engaging in protected activities is a
violation of Section 7-470(a)(l) of the Act.

3. The policies of the Act require that Dunn be reinstated to his former
assignment in the Internal Affairs Division and that he be made whole for any
10s~  in pay which resulted from the transfer.

Discussion

The Union makes three legal claims based upon the facts of this case: (1)
the transfer of Stephen Dunn was motivated by anti-union animus; (2) Dunn's trans-
fer constituted a repudiation of the collective bargaining agreement; and (3)
that the City failed to bargain over the secondary effects of Dunn's removal from. Internal Affairs.

I

.i

The Town asserts that (1) the Union did not meet its burden of proof to
demonstrate that Dunn was transferred due to anti-union animus; (2) that Florrone
had adequate reason to transfer Dunn, specifically Florrone's  belief that members
of Internal Affairs should be exclusively supervisors; (3) the contract gives the
City the right to make temporary assignments; (4) the issue of Dunn's transfer
is currently before the State Board of Hediation and Arbitration and the subject
matter of this complaint is one that properly belongs in the grievance/arbitration
process.

When a complaint is filed with the Board alleging that an employer has dis-
criminated against an employee for engaging in activities protected by the Act,
the Board's task is to weish the claims in the liqht  of the facts presented.
Beebe School Transportation, Inc., Dec. No. 1731 11979);  See also Pine Grove
WGciJtion,  Dec. No. 1722 (1979); Food Crafts, Inc., Dec. No. 600 (1963).
IheUnion  has the burden of proving that the complainant was discriminated against
because he engaged in protected activity. As we stated in Connecticut Yankee
Catering Co., Inc., Dec. No. 1601 (1977),  the substantial evidence necessary for



such a finding ' . ..need not consist /cfT  direct evidence of improper motive.
Such evidence is rarely available an;i  The union is entitled to the benefit of
any inferences that are reasonable under the circumstances...".

The Union admits that it does not have direct evidence that Dunn's removal
from Internal Affairs was because he had engaged in protected activity. Rather,
it argues that blorronc's  stated grounds for removing Dunn amounted to nothing
more than "verbal cellophane" and there was sufficient circumstantial evidence
to show the transfer was motivated by anti-union animus. We are persuaded by
the preponderance of the evidence presented that f,lorrone  transferred Stephen
Dunn because he had engaged in activities protected by the Act.

Dunn testified that Morrone told him at the time he was originally assigned
to Internal Affairs that he would have to stay pretty much aloof from the Union.
Although this conversation was not directly corroborated, Morrone admitted to
this philosophy at the-hearing. From Morrone's testimony it is clear that he
considered the employees in Internal Affairs as part of his management team and
that it would be a conflict of interest for an Internal Affairs officer to inves-
tigate other police officers while at the same time being a strong union advocate.
The problems inherent in such a role do not escape us. It may be that an indi-
vidual having strong union ties could find it difficult to be objective when
investigating a union brother. But the issue before us is not whether an Internal
Affairs officer who performs investigatory functions should be excluded from the
protection of the Act as a confidential exclusion .* Dunn is not the subject of
a petition for exclusion as a confidential in this case and he has at all rele-

vant times been included in the bargaining unit. The only question properly
before us' is whether Dunn was transferred in retaliation for his protected
activities.**

The filing of the grievances on December 3, 1979 and June 5, 1980 constie-
tutes protected activity under our Act. See, e.g. State of Connecticut, Decision
No. 1823 (1979); City of llew London, Decision No. 972  (1970). These grievances
arose from  Dunn's being docked holiday compensation when he testified as a wit-
ness for the plaintiffs in the White case.
grievances,

In addition to Dunn's filing of these
his intervention as an additional plaintiff in the White case itself

was probably the most disloyal act in Morrone's eyes. Dunn and a number of bar-
gaining unit members intervened to challenge the validity of the oral portion of
a civil service exam for sergeants on the grounds that Morrone was inappropriately
assigned as part of the revie:ling  panel. This suit delayed the appointment of
sixteen new sergeant positions which idorrone  believed were desperately needed.
Although Morrone denied he had any knowledge that Dunn was the prime mover in
gathering support for the intervention in the White case, we find this difficult
to believe. Morrone certainly was aware that Dunn was one of twelve officers who
intervened as plaintiffs challenging the validity of the sergeants exam. Further-
more, on November 28, 1979, Dunn  was the onlv witness to aooear in court on behalf
of the plaintiffs and lqorrone  was also present as the only witness to appearfor
the defendant on that day. And on November 29, 1979, Dunn personally explained
to Elorrone  why he had instituted the intervention. This testimony was not con-
tradicted. It ?? clear that by November 29, 1979. Norrone knew that Dunn was a
principal , if not a primary mover in the filing of the White intervention. -We-
believe that Morrone considered that lawsuit both a challenge to his authority in
the promotional process as police chief and an impediment to efficient operation
of the police department. On June 5, 1980, Dunn filed his second grievance

* In other circumstances, we have interpreted the Act to permit exclusion of
certain employees because their duties necessarily place them in a serious con-
flict of interest situation. Brooklyn Bd. of Ed., Dec.  No. 1738 (1979);
Southington Water Department, Dec. ho. 1043 (1972). However, this is a narrow .
exclusion and we have never broadly concluded that because an employee performs
some duties on behalf of management that he should necessarily be excluded as a
confidential.
State  Technical

State of Connecticut, Dec. No. 1908-A (1981); Bd. of Trustees,
Colleges, Dec. No. 1940 (1980).

l * This is not to say that in the absence of a unit modification petition we
are precluded from finding that the transfer of an Internal Affairs officer is
justified where otherwise protected activities engaged in by the officer would
specifically prejudice an investigation.

. .

t.
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concerning docking of holiday compensation for time testifying in the White case.
On June 24, 1980, llorrone  ordered Dunn transferred out of the Internal Affairs
Division and onto street assignment.

Further evidence of Morrone's motivation for transferring Dunn is evident
from the dramatic events of June 27, 1980. On that day, Dunn arrived at the
Police Department to pick up his paycheck and to discuss his pending transfer
with Burke; Burke told him there had been no problem with his work in Internal
Affairs; he (Burke) had not received prior ztice  of the transfer; and that "If
I were you, I would watch myself going back to the street." (Tr. 277) "I have
information that there were threats against you." (Tr. 278). On the same day,

.Dunn  met with Morrone who concurred with Burke's assessment of his (Dunn's) work
in Internal Affairs. Dunn told Morrone of Burke's warning that there had been
threats made against him. Morrone at least initially discounted any such possi-
bility. Nevertheless, he decided to assign Dunn to an inside assignment in the
civilian complaint unit of the department's Conrnunications  operation.* Dunn
thanked him and then said, "I am still going to sue you." (Tr. 98), meaning that
he was still going to file a grievance against Horrone for transferring him out
of Internal Affairs. Horronc responded by saying, "I don't understand why I’m
doing you a favor and you are going to challenge me." (Tr. 280). Morrone then
immediately revoked Dunn's assignment to the communications operation and told
him, "Now, you go back into patrol." (Tr. 99). We think this conversation to
be evidence of Horrone's hostility towards any challenge to his authority and an
example of the means he was inclined to use towards combating protected activity.

From the foregoing, we conclude that: (1) Norrone'believed that officers
assigned to Internal Affairs should remain at arms-length from the Union and
should not engage in activities aligned with the Union against management; (2)
while in Internal Affairs, Dunn engaged in such activities; (3) liorrone  was
aware of those activities; (4) D unn's filing of the June 5, 1980 grievance was
the straw which broke the proverbial camel's back precipitating the transfer;
(5) I~orrone's  statements and actions on June 27, 1980 constitute admissions
revealing his specific attitude toward Dunn's engaging in protected activity.
Before reaching a final conclusion, however, we must consider the reasons given
by Elorrone for his decision to-transfer Dunn out of Internal Affairs.

In analyzing a charge of discrimination the Board looks to see whether'or
not the stated reasons.for the action taken are oretextural. If they are, then
it is reasonable to infer the existence of a different motive. City-of Stamford,
Decision No. 1948 (1980); Eeebe School Transportation, Inc., sup=  Pine Grove
Cemetery Association, m.At hearing Korrone offered a number of reasons
to justify  Dunn's transfer out of Internal Affairs: (1) A black was needed in
the-Internal  Affairs Division, and Cohen is black; (2) f?orrone  believed that the
Internal Affairs Division should be staffed exclusively by supervisory employees,
and Dunn was not a supervisor; (3) It was necessary to reduce the department's
budget for the 1980-81 fiscal year and by transferring Dunn to the patrol divi-
sion (a uniformed assignment) the department would save Dunn'; $25.69 per week
plainclothes differential; (4)'Cohen  had "paid his dues!' by gaining six months
experience as a sergeant on the street,

There is no dcubt that during the times relevant to this case the department
was suffering from a lack of sergeants. In early 1980 Morrone promoted Cohen to
acting or interim sergeant and transf-rred him.to street supervisor duty because
of the shortage of sergeants to perform such duty. At the time, Burke asked
Morrone to let Cohen remain assigned to Internal Affairs because he was an
effective investigator and had good rapport with the black community. florrone
felt it more important to have an additional street supervisor because of the
shortage. In July 1960, there were no more sergeants-as street supervisors than
there had been in early 1980 when Cohen had been transferred to the street.
Nothing appears in the record to explain why Florrone  reversed his priorities in
the six month period. We find it. therefore. difficult to acceot Horrone's
asserted change of attitude regarding Cohen's assignment to Internal Affairs
as being sincere.

5 The evidence is unclear as to whether Dunn requested this assignment or
Morrone on his own suggested it. Dunn testified that Morrone suggested it.
Horrone originally testified that he could not remember who suggested it (2/24/81
Tr. 96). Subsequently, he testified that Dunn requested that he be assigned to
Internal Affairs. (6/26/81  Tr. 36).

. I



Morrone also stated that another reason he transferred Dunn out of Internal
Affairs was that Dunn did not.hold supervisory rank and he believed it inappro-
priate for Internal Affairs to have non-supervisory officers investigating super-
visory officers. Obviously, Morrone did not subscribe to this point of view
when he originally assigned Dunn to Internal Affairs. Burke testified that Dunn
had intvestigztsd  2 nazker  cf c,~‘;zr:‘izsy  offjccrs while in Intmxi Affairs and
both Burke and Llorronc  testified that they believed Dunn to have done an excellent
job while assigned there; his lack of supervisory status in no way impairing his
effective fulfillment of his duties. Again, there is nothing in the record which
would support Morrone's change in attitude. Iloreover, the record shows that ser-
geants assigned to Internal Affairs are expected to investigate higher ranking
officers such as lieutenants, captains, deputy chief inspectors, etc. On the
evidence before us, we again have difficulty accepting the sincerity of Morrone's
proffered reason for transferring Dunn out of Internal Affairs.

Morrone testified that cuts in his budget forced him to reduce expenses in
the department and that.one area he sought to reduce was his plainclothes account.
The contract provides that an officer who works in plainclothes shall receive an
additional $1,341 per year after 93 days in such an assignment. By replacing
Dunn with Sergeant Cohen, Florronc  no longer had to pay the differential because
sergeants do not receive extra payment for plainclothes assignment. The City
argued that this need to save moncymot:vated  Ilorrone's  decision to transfer Dunn.
G!e.find  it difficult to accept the City's argument. It is true that the City,
and the police department in particular, was in a severe financial situation.
However, one of the most serious financial problems confronting the department
at the time was the need to spend several thousand dollars a week on overtime.
Part of this overtime'cost  resulted from the lack of street sergeants and the
need, therefore, to call in sergeants on overtime so that adequate supervisory
coverage would exist. Indeed, as is shown by Exhibit 17, between the period
August 5, 1980 to May  27, 1981, sergeants were called to work overtime on forty-
seven (47) separate occasions in Cohen's squad (Squad 200). During that period
there were three street sergeants assigned to squad 200, including Cohen. As
Morrone testified in federal court, three street sergeants was the minimum needed
in order for a squad to function adequately. Despite Xorrone's belief that three
sergeants were the minimum needed for adequate protection and the hiqh  likelihood
of creating even more burdensoce overtime-costs.which  would exceed the saving of
Dunn's Dlainclothes differential. Elorrone  claims he took Cohen off the street to
replace' Dunn for the purpose of iaving money. Upon the facts before us, we fail
to see how in the overall picture Blorrone could have truly believed that these
changes would have resulted in a savings and tie therefore reject the City's argu-
ment that Dunn's transfer and replacement by Cohen was motivated by financial
considerations.

Finally, the City argues that Norrone wanted to replace Dunn with Cohen in
Internal Affairs because Cohen has served as a street sergeant for approximately
six months and had therefore "Daid  his dues" (Tr. 87) consistent with Morrone's
philosophy that "all new sergeants should speid some-time in-the  street super-
visory capacity" (Tr. 56). We'find it significant that when Norrone originally
assigned Cohen out of Internal Affairs and onto the street, he never made any
mention of this philosophical belief or of any intent to transfer Cohen back
into Internal Affairs after he had "paid his dues." If this had in fact been
Morrone's intent, we find it inDossible to believe that Morrone would have failed
to inform Burke that Cohen woulb be coming back to Internal Affairs after having
gained street supervisory experience , especially since Burke had expressly stated
to Norrone his need for having Cohen in Internal Affairs. At the time, Morrone's
stated reason for having Cohen assigned to the street was solely the extreme
need for street supervisors and this need did not change during the succeeding
six months. We conclude that florrone  did not transfer Cohen back into Internal
Affairs because Cohen had complied with a previously unannounced philosophy of
Morrone that new sergeants pay their dues on the street, but because Dunn had
shown himself through his involvement in protected activities to be out of con-
formance with Morrone's view of what the attitude of an Internal Affairs officer
should be toward the Union and union activities.

Since the foregoing and the remedy to be ordered is in our view fully dis-
positive of this case,  we do not address the Union's argument that Morrone's
transfer of Dunn  constituted a refusal to bargain in good faith .under Section
7-470(a)(4) of the Act either because it effected an illegal unilateral change
or a repudiation of the collective bargaining agreemept.
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Insofar as the City's argument that we should defer to the grievance
arbitration process is concerned. we believe it inappropriate to do so in
cases involving Section 7-470(a)(l) of the Act.

OR'oER :

Ey virtue of and pursuant to the  power vested in the Connecticut State
1

Board of Labor Relations by the  Municipal Employee Relations Act, it is hereby :

ORDERED, that the City of New Haven

I. Cease and desist from:

(a) continuing to implement the transfer of Stephen Dunn out of
the Internhl  Affairs Division because of his engaging in activities
protected by the Act; and

(6) taking any other adverse action against Stephen Dunn because
of his engaging in activities,protccted  by the Act.

II. Take the following affirmative action which the Boat-d finds will
effectuate the policies of the Act:

(a) Reassign Stephen Dunn to the Internal Affairs Division;

(b) Make Stephen Dunn whole for any financial loss which he has
incurred as a result of his June, 1980,  transfer from the Internal
Affairs Division;

(c) Post immediately and leave posted for a period of sixty (GO)
consecutive days frcm the date of posting, in a conspicuous place where
the employees customarily assemble, a copy of this Decision and Order
in its entirety; and

(d) Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Boulevard, Uethersfield,
Connecticut, within thirty (30) days of the receipt of this Decision and
Order, of the steps taken by the City of New  Haven to comply thercwitn.

CONNECTICUT STATE BOARD OF LABOR RELATIOXS

BY
Fleming James, Jr., Chairman*

.

s/ Kenneth A. Stroble

'Kcnncth A. Stroble

s/ Patricia V. Low

Patricia V. Low

.

.

* Professor James attended the
hearings in this case, but
passed away before it was
dclibcratcd and decided.
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No. 293232

CONNECTICUT STATE BOARD
OF LABOR RELATIONS : SUPERIOR COURT

vs. : JUDICIAL DISTRICT OF
HARTFORD-NEW BRITAIN
AT HARTFORD

CITY OF NEW HAVEN : JANUARY 3, 1986

MEMORXDU!.:  OF DECISION

Pursuant to General Statutes Section 31-109(a), the

petitioner seeks enforcement of its order made under the

Municipal Employee Relations Act (MERA),  Sections 7-467 through

7-479 of the General Statutes.

On August 12, 1980, New Haven Police Local 530 and Council

15, AFSCXE, AFL-CIO (Union), filed a complaint with the

plaintiff, Connecticut State Board of Labor Relations (Board),



i.
. i: alleging that the defendant, City of New Haven (City), had

I
ii

engaged in practices prohibited by MERA in that it had trans-

i ferred police officer Stephen Dunn from his assigned duties in
I
I

Ij
retaliation for engaging in concerted protected activities.

ii The Board held hearings on the complaint between February 24 and

i, June 26, 1981.
IIi !

On September .30, 1982, the Board issued its decision and
i,
Ii .order  (Decision No. 2159). In its findings of fact, the Board

1 found,
I!

inter alia, as follows: On August 8, 1979, Officer

!! Stephen Dunn was transferred to the Internal Affairs Division of :
II

!I
the New Haven Police Department by Chief Edward Morrone. In ;

ii this assignment he was required to work in plainclothes, but
ii

1: this entitled him to a pay differential. Sometime that month;
!!
::
[j

the Union filed a federal lawsuit challenging the validity of a

ii promotional examination for sergeants. Dunn and others inter-
II
:Ijj vened in the suit,. and he later was a witness for the plaintiffs.

, After the witnesses were ordered by their police supervisors

I' that they had to take.either  holiday time or.time off without
iI
11 pay for time spent in court,
Ii

the Union filed a grievance.

I/
ij

On May 27, 1980, Dunn appeared in the federal court case

!I pursuant to a call from his attorney, after which he was advised
I

by his supervisor that he would be docked one-half day of holiday.

time. For this another grievance was filed on June 5, 1980, on i

-2-
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i’
;i

. I’I/ his behalf by the Union. Subsequently, on June 24, 1980, Chief

;: Morrone notified Dunn by letter that he was being transferred
1

j; from Internal Affairs to the Patrol Unit, effective June 30,

I’1 1980.
I’

The Union then made its complaint to the Board.

!j the Board concluded that (1) Dunn'1. From its findings of fact,

: was transferred from the Internal Affairs Division because he

!! had engaged in activities protected by MEfiA,  i.e.,  his intervention

' as a plaintiff in the federal lawsuit and his filing of grievances

1:

over* docking of holiday time; (2) a thansfer  in retaliation for

engaging in protected activities is a violation of Section
I
1 7-470(a)(l) of MEM; and (3) the policies of MERA require that

\ Dunn be reinstated to his former assignment in the Internal
i1 Affairs Division and that he be made whole for any loss in pay
I
; in the interim. Accordingly, the Board ordered that the City of

I
i New Haven reassign Dunn to the Internal Affairs Division, and
i .
i that it make him whole for any financial loss incurred as a

I'
’

result of his transfer. No appeal was taken from this decision

1. and order of the Board by the City of New Haven either under

1’.: General Statutes Section' 4-183 of the Uniform Administrative
I i
!! Procedure Act (UAPA) or under Section 31-109(d) of the State0

II
Ii

Labor Relations Act.

.

-3-
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! On September 11, 1981, almost three months after the

: completion of the Board hearing and more than a year before the
i

Board's formal written decision and order, Chief Morrone was

I succeeded by William F. Farrell. By,letter  dated October 15,
jlj 1982, Chief Farrell reassigned bunn to the Internal Affairs

: Unit, effective October 20, 1982. Chief Farrell then transferred

Dunn, by letter of October 20, 1982, to the Patrol Unit,
i
. i1, effective the following day, October 21, 1982. A financial
Ii

1 payment was made to Dunn later that month, and notice'of
i
i compliance was sent by the City to the Board. Thereafter, the
1 *
f Union complained to the Board of the City's noncompliance
II j

IIif with the reinstatement order, after which a hearing on the

f'
ii issue of compliance was held by the agency on January 4, 1983.
1 88 :

it
On October 20, 1983, the Board issued its "Memorandum Re:

i: Compliance with Board Order No. 2159" (Decision No. 2159-A).
Ii
1; After incorporating its former findings of fact, the Board made
!I

these further findings: On September 11, 1981, Farrell became

Chief of Police. Prior to its written decision and order of
:
ii September 30,
1:

1982, the ,Board orally informed the parties of its
!:
' decision in early March,1: 1981 (should be 1982). On October 15,
ti11 1982, Chief Farrell notified Dunn of his reassignment to Internal/
ij I
‘i Affairs, effective the 20th,  and instructed him to contact t

!
I: Lieutenant Thomas Muller before then for further details. Mullerr

i
I;i did not respond to Dunn's message when he tried to contact him :

I
I
I -'4-

I
/I

! !
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i . :

i. 1 as directed. However, when Dunn reported to Internal Affairs on

f* October 20th,  at 8:45  a.m., the lieutenant handed Dunn the Chief's

i.

i i
writtrn order of transfer to patrol duty the next day. The

I
/
i

Chief informed the Board that the transfer from Internal Affairs
I

iI
was made because of his "firm belief" that the division or unit

should be comprised of supervisors only. "However, no policy

: memorandum was issued informing department personnel of this
;i
I!

!
change of structure." Although Dunn had been paid approximately

i :$3000 in pay differential for plainclothes duty, he did not '
! i I

!
I!

receive the clothing allowance which would have been paid him
!

had he remained in Internal Affairs without his original removal.;

Based on these findings of fact, the Board concluded that "[tlhe

' City of New Haven has failed to comply fully with the Order of

this Board in Decision No. 2159,"i: and ordered that the City

1; fort,hwith  comply with its order in all respects and pay to Dunn

;I4retroactive to the date of that order the unpaid clothing

allowance, together with eight percent (8%) annual interest.

On November 2, 1983, the City filed in the Superior Court

for the Judicial District of New Haven at New Haven a petition

,: to vacate, set aside or modify the orders of the Board in

iiII Decisions Nos. 2159 and 2159A (Docket No. 222642). The Board
I

Ii
i4I I
Ii .

j; -5-
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moved to dismiss the action on the ground that the City was

: seeking a belated judicial review of Decision Xo. 2159, rendered :
I

on September 30, 1982, in contravention of the time limitations !
I i
!’

#

i! of Section 4-183(b) of the UAPA. The court, Foti, J., granted.

the motion and dismissed the action on January 23, 1984, for

lack of jurisdiction as claimed by the Board. A motion to reopen,

the judgment of dismissal was filed by the City on February 7,

Ii 1984. This was denied on March 16, 1984, the court, Foti, J., j

1 i
I

:I
stating: "An appeal of decision and order 2159A alone, which 1

j<
I

', ordered forthwith compliance with the original Order (21591 of i

I
the Labor Board, along with a clothing allowance and interest,

1;:: can be properly maintained, but this appeal goes far beyond j
iI
1; I
1; seeking a determination as to whether there was full compliance, /I
I!
or whether the clothing allowance or interest was proper;
iI

Its

I
1 I
j purpose and intent, clearly,'is  to reopen, to review and to ;

ii
I: modify a decision and order 2159, over which this Court no

I Docket No. 222642 from the court's judgment of dismissal or
: 4
!j refusal to reopen judgment.

!

jjI !!j Claiming that "[tlhe City has not complied and continues to

/ refuse to comply with the Decision and Order of the Labor Board I
!
I in Decision No. 2159-A," the Board on April 4, 1984, petitioned 1

longer has jurisdiction." No appeal was taken by the City in



I
!i
Ii this court under Section 31-109(a) "to enter a decree enforcing

jI its Decision and Order." The petition alleges the material
i’
I:

/ j substance of the facts recited above. In its brief supporting

I,1 the petition, the Board argues that since the City did not take

/! a timely appeal from its order under the UAPA, it is precluded

from attacking the validity of the order, and the court should
:  :
, ’i not consider any arguments in defense of the petition for
j;

The

/

enforcement that could have been made in a proper appeal.

I:
Board claims further that since the only issue before the court

‘I is whether or not the decision was within its jurisdiction, the

I court should "grant the Labor Board's petition summarily without

I
I
ia!

1:
any argument from the City."

/I The City responds in its brief that it has complied with

41; the Board's order to the best of its ability, and to the extent
ii

I,!
that its compliance is inadequate, the Board's order should be

1: modified accordingly. In support of this claim, the City's
,i
" brief makes factual reference to events that occurred subsequent

" to the filing of the Board's petition in court on Aprii 4, 1984,

: I, such statements of fact being unsupported by the court record.
j j
/i The City's recital of facts beyond the record are as

Ii! follows: On May 7, 1984, Officer Dunn was transferred to the
j!I I

Internal Affairs Division, where he is presently assigned. He

I
has been made financially whole for any loss suffered as a

II result of his interim transfer to patrol duty. The full plain-

/! clothes pay differential has been paid to date and is continuing.



.

. 0

iI The back clothing allowance, together with interest, has been

! received by him, subject only to a setoff for the actual cost.of
I'

uniforms issued to him while he was not in Internal Affairs.
ii
I! On September 27, I

1984, the Board's attorney advised the
j! .
! City by letter that he was proceeding with the petition for

;. enforcement, notwithstanding Dunn's return to Internal Affairs,

; because Dunn "is not allowed to perform any investigatory
!
I; functions."

i
Under Chief Farrell's "reorganization," since

j January 11,
I 1982, all officers conducting investigations in

ii Internal Affairs have been sergeants.

II

However, the chief has ,

!I
now accepted the Board's order that Officer Dunn must be re-

:f assigned to the Internal Affairs Division in plainclothes, evenj:!
! though there is no present function for a patrol officer to, /

;1
perform there, other than routine clerical duties, as that

,: unit has been structured by a management decision beyond the
/I

jurisdiction of the Board and court. If the City's compliance

is deemed by the court to be still inadequate, then it requests

i that the court modify the order to allow Dunn's placement in

an existing plainclothes assignment in lieu of the present

position admitted to be "manufactured" and unsatisfactory to all

parties concerned. Finally, the City seeks a clarification of

the order by a time limitation that would establish when Dunn

will have been "made whole" for his injury, and when complete

compliance with the Board's order will have been achieved.

.
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IThe Board did not move to strike the factual claims in the ,

City's brief. In fact, both parties offered evidence relating

to the alleged developments in the case post-petition. While
/such evidence may be relevant to the inquiry concerning compli- ;

ante  by the City, the question 'arises whether such evidence is

for the court at this time, or the Board on remand. The relevant

statute is silent on this point. There is no provision for the :

consideration by the court of evidence of compliance by employers

with orders of the Board after the initiation of enforcement !

proceedings. The statute assumes a state of facts where the

status quo of noncompliance continues after the Board's order is

brought to court by petition for enforcement. A change in the I
I

status quo at any time after the issuance of the Board's order, !

before or after court action for enforcement has begun, relevant:

to the issue of compliance ought properly to be admissible on a j
I

petition for enforcement for consideration by the court in its f
I

determination of the rights of the party. Unlike an adminis- j

trative appeal where the record is fixed and delineated at the '

conclusion of the agency. proceeding, compliance with the Board's

order may vary through stages after the administrative decision ;

from defiance to partial and full compliance. Because of the i

lapse of time between order and final enforcement by court

decree, provision for evidence to establish the current state of;
.

I
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any compliance ought to be provided for in court. That,

however, is a legislative determination, and not a judicial j

decision without statutory authority. I
I

The court procedure on a petition for enforcement pursuant i
. I

to Section 31-109(a) is set forth in subsection lb). The

scope of the court's authority in acting on such a petition is :

strictly circumscribed by four statutory limitations: (1) the

findings of the Board as to facts, if supported by substantial

evidence, shall be conclusive; (2) no objection that could have

been made to the Board shall be considered unless the failure to

make such objection is excused because of extraordinary circum-

stances; (3) additioilal  material evidence may be ordered taken

by the Board if reasonable ‘grounds exist for the failure to

adduce such evidence previously; and (4) the Board may modify

its findings or make new findings based on such additional

evidence, and file its recommendations, if any, for the

modification or setting aside of its original order.

This enforcement action is a statutory proceeding. Since

it exists pursuant to statute, there must be strict compliance

with the statutory provisions by which it was created. Such

provisions are mandatory, even upon the court acting pursuant

to them. See Royce v. Freedom of Information Commission, 177

Conn. 584, 587 (1979).

-lO-
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The stipulation that "[tlhe findings of the board as to /
I

the facts, if supported by substantial evidence, shall be
(

I
conclusiven is the standard of review by courts of all adminis-  1

trative proceedings. Conclusions reached by an administrative j

body must be upheld by the court if they are supported by the I

evidence that was before the agency. Williams v. Liquor Control

Commission, 175 Conn. 409, 414 (1978).

The court has reviewed the record of the proceedings held

by the Board on January 4, 1983, upon the Union's complaint of

noncompliance by the City of the Board's order in Decision NC.

2159, issued on September 30, 1982. The court concludes from

such review that the Board's findings of fact in Decision No.

2159-A, dated October 20, 1983, are supported by substantial

evidence. The Board's findings of fact, therefore, are con-

clusive upon the court by virtue of Section 31-109(b). Con-

sequently, the Board's conclusion of law that "[tlhe City of

New Haven has failed to comply fully with the Order of this

Board in Decision No. 2159" is binding upon the court and is

so accepted. The City, by its admitted attempts at further

compliance with the Board's order after the initiation of

this court action, has conceded the validity of the Board's

order. Accordingly, the order is enforceable by court decree

under Section 31-109(a).
.
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ii
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1

ii
ii

Notwithstanding the Board's entitlement to a decree en-

forcing its order, the court will refrain from entering such a

decree at this time. The findings of fact and conclusion of

law made by the Board on October 20, 1983, after its 1enforcement,
I

hearing should now be reviewed in the light of the admission by

both parties that the City has made subsequent efforts to

comply with the orders of the Board. Whether the City has made

full compliance with the orders should be determined before

the court makes its final decree on the Zoard's petition for

enforcement.

The court cannot act administratively and consider the

evidence offered by both parties on the adequacy of compliance

after the Board's petition for enforcement was filed on April 4,

1984. That question can only be determined by the Board after

a further hearing. For that reason, a remand to the Board must

be ordered.

Accordingly, the court hereby orders this matter

remanded to the Board for additional evidence material to a
i

determination by it of the following questions: ,

(1) Has the City of New Haven fully complied  with the

order of the Board in Decision No. 2159?

(2) Is the City of New Haven entitled to a setoff for

the cost of uniforms furnished to Officer Dunn

-12-
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i
I j

I

I

]I
ii
i!
Ii
!:
Ii

/I

when he was temporarily assigned to patrol

duty in violation of XERA as found by the

. Board?

(3) Should a time limitation be set, and if so,

trhat time period, for Officer Dunn's continued

assignment to the Internal Affairs Division to

preclude further disputes over compliance with

the Board's order?

Upon the completion of its hearing and the determination

by the Board of these questions, it shall file with the court

such modified or new findings as it finds supported by sub-

stantial evidence, and its recommendations, if any, for the

modification or setting aside of its original order, in whole

or in part, for the further action of this court.

, J.

.
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