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DECISION
and

DIRECTION OF ELECTION

On June 12, 1981, The Middletown Director's Association (Association) filed
a petition with the Connecticut State Board of Labor Relations (Labor Board)
requesting that it be designated as exclusive representative for purposes of
collective bargaining of a group of supervisory employees of the City of Middle-
town (City). Preliminary conferences were held with the parties by an assistant
agent of the Labor Board and stipulations were reached concerning the inclusion
and exclusion of certain positions from the proposed bargaining unit. There
remained disputes between the parties over whether certain additional positions
should be excluded from the proposed bargaining unit for reasons of confidential-
ity and/or department head status.

Hearings were held by the Labor Board on September 15, November 9 and
December 11, 1981. During the hearing process, the Association submitted and
the Labor Board accepted an amended petition dated November 16, 1981 requesting
that additional positions beyond those already in dispute be added to the pro-
posed bargaining unit.
fully heard.

Both parties.appeared at all of the hearings and were
A written brief was received from each party on March 1, 1982.

As a result of the stipulation, amendment to the petition, and stipulations
reached at the hearing, the following inclusions, exclusions and positions in
dispute were developed:

A. Positions which the parties agree shall be excluded from the proposed
bargaining unit:

(1) City Attorney
(2) Personnel Director
(3) Administrative Assistant to the Mayor

B. Positions which the parties agree shall be included in the proposed
bargaining unit:

(1) Supervisor of Purchasing
(2) Office Manager of the Water and Sewer Department
(3) Deputy Director of Public Works

11
.4 Municipal Development Coordinator
5 Director of Youth Services

I
6) Director of Human Relations
7) Sealer of Weights and Measures



C. The parties are in dispute as to whether the following positions should
be included in the bargaining unit:

1. The City claims that the Director of Finance should be excluded
as a confidential employee and as a department head.

2. The City claims that the following positions should be excluded
as department heads:

a.
b.
C.
d.
e.
f.

Z'.

::

Tax Collector
Director of Parks and Recreation
.Tax  Assessor
Director of Planning and Zoning
Director of the Parking Authority -
Director of Welfare
Town Clerk
Director of Health
Director of Water and Sewer Department
Director of Public Works Department

Extensive evidence was introduced at the hearings as to the functions, respon-
sibilities and history of each of these positions. The briefs filed by the parties
were thorough, thoughtful and of considerable assistance to us in reaching our
decisions.

Controlling Principles

In 1978, the Municipal Employee Relations Act'(the  Act)* was amended by
Public Act 78-375 to permit supervisory employees to form bargaining units and
to have a statutory exclusive bargaining representative. The amendment expressly
excluded "department heads" from inclusion in such units.** The amendment pro-
vided no express definition for the term "department head" and we have sought in
our previous decisions to give definition to this term on a case by case basis.
For a position to be excluded as a department head, the person in the position
must be the highest official that controls the operations of a division of govern-
ment and that governmental division must be a department. Manchester Public
Library, Decision No.,1781 (1979).

In our developing case law on the subject of the "department head" exclusion
we have been guided by the following principles:

(1) The purpose of the 1976 amendment is a broad remedial purpose to extend
the benefits of collective bargaining to municipal supervisors and the exclusion
of department heads from those benefits should be narrowly construed. Town of
Stratford, Decision No. 1727 (1979); Cit  of Norwalk, Decision No. 1726-A; Town
of South Windsor, Decision No. 1919 (1980*Tnis  IS consistent with the recog-
nized principle that exclusions from Connecticut labor relations statutes should
be narrowly construed.

_..- -_-_-_-- _
Success Villaqe Apartments v. Local 376 UAW, 175 Conn. 165

(1978); West Hartford Board of Education v. Connecticut State Board of Labor Rela-
tions, 177 Conn. 68 (1979); City of New Haven and New Haven Board of Education v.
Connecticut State Board of Labor Relations, 36 Conn. Sup. 18 (1980) (Berdon, J.).

(2) The word "department" is intended in the Act as a word of art which
denotes-one of the larqest divisions of government. Town of Stratford, City of
Norwalk, Town of South Windsor, supra.

(3) The municipal charter will often be helpful to show which divisions of
government in the municipality constitute departments, Town of Stratford, City of
Norwalk, Town of South Windsor, supra, "but the guiding principle throughout is,
to repeat, that a department is one of the grand divisions of whatever government
is involved." (emphasis added) City of Norwalk, supra.

(4) Where a town is relatively small and the town's charter lists most super-
visory positions as department heads, we must consider whether the department head
ln question exercises supervisory responsibilities over a substantial number of
employees.
case basis.

What constitutes-a substantial number shall be analyzed on a case by
Town of South Windsor, supra.

* Sections 7-467 to 478 of the Connecticut General Statutes.

** The exclusion of "department heads" is codified at Section 7-467(2) of the Act.
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(5) Where a revision of the town charter has taken place since the passage
of the amendment, new designations of governmental divisions as departments and/or
new designations of positions as department heads will be subject to especially
close scrutiny to determine whether the positions so labeled qualify as "depart-
ment heads" within the meaning of the Act. * 'Town of Stratford; City of Norwalk;
Town of South Windsor, supra.

Discussion

The City of Middletown is a medium size municipality having a population of
39,040.X" It has a strong mayor form of government with a common council. The
history of the City Charter reveals that the City has made various changes in the
subordinate divisions of government which it labels as "departments." The City
Charter of 1968, Chapter V, Section 1, established.the  following eight departments:
"Public Works, Police, Finance, Water and Sewer, Welfare, Parks, Recreation, and
the Middletown Fire District" (City Charter, 1968, Ex. 6). Changes to the Charter
in 1972 resulted in a new total of nine divisions of City government labeled as
departments. A legal department and a health department were added, while the
formerly separate parks department and recreation department were combined into
a parks and recreation department (City Charter changes 1972, Ex. 7). Further
changes to the Charter in 1977 resulted in the present total of fourteen divisions
of City government labeled as departments: "Finance, Health, Legal, Middletown
Fire District, Parks and Recreation, Police, Public Works, Water and Sewer,
Welfare, Tax Collector, Tax Assessor, Planning and Zoning, City and Town Clerk,
and Parking Authority, and such other departments as may, from time to time, be
established by ordinance." (City Charter, Chapter V, Section 1, Ex. 3). The head
of each of these "departments" is labeled in the present Charter as a "department
head" (City Charter, Chapter V, Section 1, Ex. 3).*** The 1977 Charter changes
were made before enactment of P.A. 78-375 and clearly could not have been effected
for the purpose of avoiding the amendment to the Act. However, the 1977 Charter
changes were not accompanied by any changes in the authority of the governmental

divisions labeled as departments or in the authority of the.positions  labeled as
department heads. The record shows that the positions denoted as department heads
exercise day to day control over their subordinate employees, subject to the City's
Personnel Rules, but only the Mayor has authority to hire or fire employees.

(1) The Director of Finance

The dep.artment  of finance has been identified as a department in the City
Charter since at least 1968. 'This division of City government handles the finan-
cial operations of the City, including the City-wide budget making process, pur-
chases and handling of all financial transactions. The director of finance
reports directly to the Mayor and handles the day to day operations of the depart-
ment. He also advises the Mayor and Council on investment of City funds and makes
recommendations for cash management, purchasing and financial reporting. The
director of finance supervises, 11 employees , including the assistant director of
finance, the supervisor of purchases.and  the information specialist.

The finance department is one of the largest divisions of government in the
City and the director of finance is the highest official that controls its
operation.**** We find that the director of finance should be excluded as a
department head.

We also find that the director of finance should be excluded as a confidential
employee. Employees whose functions concern confidential aspects of collective
bargaining have been excluded from inclusion in bargaining units. In Newtown
Board of Education, Decision No. 1662 (1978),  we stated:

The purpose of the exclusion is twofold: to protect the
employee from being put in a position of conflicting interests,
.and to safeguard the employer's confidential communications

* In the present case, the latest charter revision expanding the number of govern-
mental divisions and positions labeled respectively as departments and department
heads took place well before the passage of Public Act 78-375.

** Connecticut Register and Manual, 1981, p. 431.

*** Included among the fourteen positions labeled as department heads are the
eleven positions presently in dispute.

**** Of course, the Mayor is the ultimate official in charge, but if we were to
hold that a Mayor's superior authority would always result in an official not being
in charge of a department, there would be no department head exclusion at all.



from the temptation of disclosure generated by that conflict
of interest. See, e.g., Southinqton Water Dept., Case No.
MEE-2296, Dec. No. 1084 (1972 , and cases cited therein.

The current finance director'testified that the Mayor and the,personnel director
consult wi'th  him on planning for collective bargaining. The Mayor requests finan-
cial information concerning. the cost of union and City proposals and the effect
on budget, taxes, or service charges. The director has also prepared reports and
testimony and has testified on behalf of the City in labor arbitration disputes.
It is not uncommon in other Connecticut municipalities for the chief financial
officer to be excluded as a confidential employee and the record demonstrates
,such  an exclusion is justified here.

j2) The Tax Collector

The present Charter lists a department of the tax collector and the tax
collector as the department head. The tax collector supervises four people on
a day to day basis in the collection of taxes, water, sewer and sanitation bills.
The tax collector's budget is approximately $85,000 per year.

The functions of this division of government are by their nature part of the
finance function of City government, although the finance department is organiza-
tionally separate and distinct under the City Charter. The label of department
of the tax collector found in the Charter does not comport with the meaning of
"department" under the Act as one of the largest divisions of City government.
We find that the tax collector is therefore not a department head and shall be
included in the proposed bargaining unit.

(3) The Director of Parks and Recreation

The department of parks and recreation is'listed as a department in the
City Charter and the director of parks and recreation is listed as its department
head. We find that the labels in the Charter comport with the Act's meanings of
"department" and "department head". The parks and recreation department provides
recreational activities and maintains park and recreational areas. It has a bud-
get of over $600,000 annually. There are 20 regular employees supervised on a
day to day basis by the director as well as approximately 75 part-time and summer
employees. The director of parks and recreation is found to be excluded as a
department head.

14) The Tax Assessor

The present Charter lists a department of the tax assessor and the tax
assessor as the department head. The tax assessor supervises three people on a
day to day basis in the assessment function of the City. The tax assessor's
budget is approximately $79,000.

As with the tax collection function, the tax assessment function is an arm
of the finance function of City government e,ven  though the finance department is
separate and distinct under the City Charter. The label of department of tax
assessor found in the City Charter does not comport with the meaning of "depart-
ment" under the Act as one of the largest divisions of City government. We find
that the tax assessor is therefore not a department head within the meaning of
the Act and shall be included in.the proposed bargaining unit.

(5) Director of Planning and Zoning

The present Charter lists a department of planning and zoning and the director
Of planning and zoning is listed as the department head. The director of planning
and zoning supervises four people on a day to day basis in the planning and zoning
functions of the City. The director of planning and zoning also advises the plan-
ning and zoning commission on the preparation of zoning and subdivision regulations
and on the capital investment program of the City. The director of planning and
zoning has a budget of approximately $86,000. The label of department of planning
and zoning found in the City Charter does not comport with the meaning of "depart-
ment" under the Act as one of the largest divisions of City government. We find
that the director of planning and'zoning is therefore not a department head and
shall be included in the proposed bargaining unit.
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(6) The Director of the Parking Authority

The City Charter, establishes the parking authority function of City govern-
ment as a department and lists the director of the parking authority as its
department head. The director of the parking authority supervises six people
(2 clericals, 2 meter-men, 2 constables) on a day to day basis in the performance
of the'parking authority functions. ,The  parking authority is.responsible for the
City parking garage, parking meters , some ticketing of violators and clerical
work covering the processing of parking tickets. The parking authority has a
commission which establishes policy. The department of public works provides
maintenance service to parking authority facilities, but is not under the control
of the director of the parking authority. Police officers perform most of the
ticketing functions, but they are not under the authority of the director of the
parking authority. The parking authority office is located in the police depart-
'ment building, but is organizationally separate and distinct from the police
department. The revenues collected by the parking authority are forwarded to
the finance department. The parking authority's budget is approximately $173,500
annually.

In City of Norwalk, supra, we found that the director of the parking authority
in that city was a department head within the meaning of the Act, but we believed
that designation to be "eccentric" and stated that the position presented a close
question in that case. The director in City of Norwalk supervised 16 people,
more than twice as many as in the present case. In addition, in City of Norwalk
one of the persons supervised by the director was a manager of a parking garage
and the director was also responsible for six municipal parking lots in addition
to the city parking garage. A comparison of the parking functions between the
two municipalities shows that the director in City of Norwalk was responsible for
a substantially larger operation involving more substantial supervisory responsi-
bility.

As stated above, we considered the question in City of Norwalk to be a close
one. The facts in the present case fall considerably shorter than in City of
Norwalk to establish that the parking authority rises to the level of one of the
largest divisions of government. We find therefore, that the Charter's label of
department for the parking authority does not comport with the meaning of "depart-
ment" under the Act and the director of the parking authority therefore will not
be excluded from the proposed unit as a department head.

(7) The Director of Welfare

The Charter lists the department of welfare as a department and the director
of welfare is listed as the department head.
persons on a day to day basis (i.e.,

The welfare director supervises four
assistant welfare director, two case workers

and a clerical employee). The assistant director performs substantially the same
work as the case workers except for the writing of some 'additional reports and
supervising in place of the director on those occasions when the director is
absent. The function of the welfare operation is to administer the state welfare
laws which determine the benefits to which persons are entitled. Although the
$468,500 budget of this division of government is comparatively large, relatively
little of the money is used for administration or physical facilities, most of the
money simply being passed through the division as a screening conduit to the recip-
ients. We find the position of welfare director to present a close question, but
the small number of employees supervised demonstrates that this is not one of the
largest divisions of government. It would be contrary to the strong remedial
policies of the Act and the principle that exclusions are to be narrowly construed
if this position were found excluded as a department head. We find that the de-

partment head exclusion cannot properly be applied to the director of welfare.
That position will therefore be included in the proposed bargaining unit.

(8)  The Town Clerk

The present Charter lists a department of city and town clerk and lists the
town clerk as its department head.
day to day basis.

The city clerk supervises four persons on a
The functions of this division of government include recording

of land records, duties concerning the election process including preparation of
ballots and filing of records and admission of voters, issuance of various licenses
and permits, and retention of various municipal records.
ment has a budget of approximately $86,000.

This division of govern-
The label of department of the city

and town clerk found in the Charter does not comport with the meaning of "depart-
ment" under the Act as one of the largest divisions of City government. We find
that the town clerk is therefore not a department head within the meaning of the
Act and shall be included in the proposed bargaining unit.
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(9) The Director of Health

The department of health is listed in the Charter as a department and the
director of health is listed as its department head. The director of health
supervises eight regular permanent employees on a day to day basis. At the time
of the hearings, he also supervised six additional temporary employees under a
grant provision. The director of health also functions as the registrar of Vital
statistics. His overall responsibilities- are many and varied. He supervises his
staff in their duties concerning prevention of communicable diseases, inspection
for food contamination and environmental pollution, inspection of restaurants,
enforcement of the housing code , inspections for septic system approvals and
seeking and administering grants for special programs. The budget of this divi-
sion of government is approximately $255,000. In addition, at the time of the

hearings, the health director was administering an additional approximately
$90,000 in grant funds.

We find that the health department constitutes one of the largest divisions
of government in the City and that the director of health meets the definition
of a department head within the meaning of the Act.

IlO) The Director of Water and Sewer Department

The director of the water and sewer department is identified in the City
Charter as'the department head of the department of water and sewers. This divi-
sion of City government has 48 employees supervised on a day to day basis by the
director and has a budget of approximately $2,850,000. The water and sewer
department is one of the largest divisions of City government and is a department
within the -meaning of the Act.
within the meaning of the Act.

Its director is excluded as a department head

111)  The Director of Public Works

The director of public works is identified in the City Charter as the depart-
ment head of the department of public works. This division of City government

has approximately 85 employees supervised on a day to day basis by the director
and has a budget of $2,600,000. The department also administers the City's
sanitation collection function which has a separate budget of approximately
8376,000. The department of public works is one of the largest divisions of
City government and is a department within the meaning of the Act. Its director
is excluded as a department head within the meaning of the Act.

Direction of Election

,By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relations by the Municipal Employee Relations.Act, it is

DIRECTED, that an election by secret ballot shall be conducted under the
supervision of the Agent of the Board within thirty (30) days of the date hereof
among supervisory employees of the City of Middletown, including supervisor of
purchasing, office manager of the water and sewer department, deputy director of
public works, municipal development coordinator, director of youth services,
director of human relations, sealer of weights and measures, tax collector, tax
assessor, director of planning and zoning, director of the parking authority,
director of welfare, and town clerk; but excluding city attorney, personnel
director, administrative assistant to the Mayor, director of finance, director
Of parks and recreation, director of health, director of water and sewer depart-
ment, and director of public works, for the purpose of determining whether or not

. they wish to be represented for the purposes of collective bargaining by the
Middletown Director's Association.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Kenneth A. Stroble

KennethA.

s/ Patricia V. Low.
Patricia V. Low
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