
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

.

‘rn the matter of :
.

MAHALIA JACKSON DAY CARE CENTER Case No. U-6389
..

-and- : Decision No. 2137

LOCAL 1303 OF COUNCIL 84, AMERICAN :
FEDERATION OF STATE, COUNTY AND

July 21, 1982
:

MUNICIPAL EMPLOYEES, AFL-CIO :

A P P E A R A N C E S :- - - - - - a - _ - -

Rev. Clifford Landrum, Chairman of the Board of Directors
for the Center

William S.Zeman, Esq., and
J. William Gagne, Jr., Esq.
for the Union

DECISION and ORDER

On August 6, 1981, the Agent of the Connecticut State Board of Labor Relations
(Labor Board) issued a complaint alleging that Mahalia Jackson Day Care Center
(the Center) had engaged and was engaging in unfair labor practices as defined in
the Connecticut State Labor Relations Act (the Act) in that the Center had violated
Section 31-105(6),(refusal to bargain in good faith) and Section 31-105(7) (refusal
to discuss grievances).

After the requisite preliminary steps had been duly taken the matter came on
for hearing before the Labor Board on October 14, 1981. The Center and Local 1303
of Council #4, AFSCME, AFL-CIO (the Union) appeared at the hearing and were fully
heard. Leave was given to file written briefs and such a brief was filed by the
Union on December 16, 1981.

On the whole record before us we make the following findings of fact, conclu-
sions of law, and order.

Findings of Fact

On October 4, 1978, we issued our Decision and Order in Mahalia Jackson Day
Care Center and/or Bridgeport Day Care'Center, Inc. -and- Local 1303 of Council #4,
a
U-4462, Decision No. 1688. The parties to the present case were also parties to
the case which resulted in Decision No. 1688. Findings of Fact 1-21 of that deci-
sion are hereby incorporated into this decision. They apply only to the period
preceding the issuance of Decision No. 1688. Findings of Fact 22-27 apply to
events since Decision No. 1688 was issued.

1. Mahalia Jackson Day Care Center, Inc. is a non profit corporation having
'by-laws and a board of directors. It operates a day care center in the City of
Bridgeport and employs employees to carry on this operation, subject to the condi-
tions hereinafter mentioned.

2. Local 1303 of Council #4, AFSCME, AFL-CIO is a labor organization within
the meaning of the Act.

3. Pursuant to,an  agreesent between the Day Care Center and the Union, a
consent election was held among the employees of the Center on September 14, 1976,
under the auspices of the Labor Board to determine whether the employees desired
to be represented by tha  Union for the purposes. of collective bargaining.



4. A majority of said employees voted in favor of such representation.

5. On October 12, 1976, the Board certified the Union as the exclusive
representative for the purposes of collective bargaining of "all employees of
the Mahalia Jackson Day Care Center, Inc.” excluding the director.

6. Thereafter the Center, through the chairman of its board of directors,
William Jackson, conducted a large number of negotiations with Harry Fishman,
staff representative of the Union, concerning the.wages, hours, and working con-
ditions of the Center's employees. Mrs. Ray Sharp, director of the Center, also
represented it in bargaining on behalf of the Center.

7. During the negotiation sessions many items were agreed to.

8. Fishman reduced the agreed upon items to writing and prepared a document
that contained them as well as items which the parties,had agreed to hold for
further negotiation.

9. The items of agreement were verified by the parties at a session of
August 16, 1977. At that,session a State mediator was present.

10. The items of agreement included those that did not involve the expendi-
ture of money. Money items were held because the Center depended on the State
department of community affairs (DCA) for funding. For this reason the document
described in paragraph 8, supra, contained the following article:

“ARTICLE XXI I I
CO-OPERATION ON FUNDING SOURCES ~ .:

23.1 The Union and the Employer agree that they will cooperate to
obtain funding from Federal, State, City or Private sources
if necessary to implement the wages and benefits provided for
this contract.

However, this shall not relieve the Employer from implementing
all of the provisions of the contract from the effective date
of this Agreement.

23.2 The Union recognizes that the Mahalia Jackson Day Care Center,
Inc. is presently operating with Funds obtained solely from
the Department of Community Affairs of the State of Connecticut,
and is therefore subject to its rules and, regulations regarding
the disbursement of such funds. The Union recognizes that any
negotiators requiring DCA approval will not become effective
until DCA so approves.

Failure to obtain DCA approval within 10 days from joint sub-
mission of issues requiring approval will serve to re-open
those issues to negotiations between the parties."

11. The Union notified the Center that it proposed to submit the agreed upon
items to its membership for approval so that both parties jointly could move under
article XXIII to obtain the necessary funds from DCA.

12. On,or about September 27, 1977, Fishman notified Jackson that the Union
would like to execute the agreed upon sections.

13. Jackson then told Fishman that he could sign nothing because on October 1,
1977, the Center was going to be made a part of Bridgeport Day Care Center, Inc.
(BDCI) and that the Center would disappear and no longer be an employer.

14. Since that time Jackson has refused to sign anything, and he repeated
his refusal at the hearing.

15. Since October 1, 1977, the Center has retained its corporate existence
and has continued to perform its former functions. It has continued to pay its
employees by its own checks, to direct their day to day operations, to have power
to hire and fire them subject to approval by BDCI and DCA.
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16. Since October 1, 1977, the Center has continued to perform the same func-
tions at the same address. The 12 employees who voted at the election on September
14, 1976, have continued to be employed in the same positions except that three of
them have left for their own reasons and have been replaced by others who perform
the same functions.

17. The changes that occurred on and after October 1, 1977, are these:

(a) Mrs. Sharp has the title head teacher instead of director but
her functions remain substantially unchanged.

(b) The Center no longer deals directly with DCA; DCA deals directly
with BDCI in allocating the funds channeled through DCA (e.g. from State
and federal sources). BDCI has some (not clearly specified) power to
determine how the funds allocated to BDCI are to be distributed among
the day care centers in Bridgeport.

(c) The Center has hired five additional employees for positions
like those in existence on October 12, 1976.

(d) Before October 1, 1977, each day care center had its own contract
with DCA; since that date BDCI has a master contract with DCA covering all
centers in Bridgeport. These contracts, among other things, specify the
conditions upon which funds are to be received by the centers from sources
administered by DCA. These contracts were not in evidence.

18. DCA exercises considerable control over expenditures by the centers
including wages paid. The extent of control over other aspects of their operations
was not clearly shown by the evidence. DCA also has published guidelines which
specify requirements and limitations upon grantees of funds. The guidelines were
not in evidence.

' 19. The extent of control exercised by BDCI was not shown except as above
specified. When Fishman consulted an officer of BDCI about concluding negotia-
tions he was referred back to Jackson.

20. There have been no negotiation sessions between the parties since August
17, 1977, but since July 1978, Jackson has expressed willingness to negotiate
further, but has refused to sign anything including a stipulation offered by the
Union which acknowledged the Center's status as employer and the certification of
the Union; acknowledged the Union as "sole and exclusive bargaining agent of the
Center's employees" and agrees to resumption of negotiations. In this offered
stipulation the Union agreed to withdraw the present proceedings.*

21. The Center has refused to discuss with the Union disciplinary action
taken by tk Center since the certification, with respect to one or more employees.

22. In Decision No. 1688, we found that Mahalia Jackson Day Care Center’had
refused to bargain in good faith in violation of the Act, and we issued the follow-
ing order:

I. Cease and desist from refusing to bargain in good faith with
the Union concerning the wages, hours, and other conditions of employ-
ment of the employees of the Center, and to sign an agreement or agree-
ments, provided they contain a stipulation making the agreement(s)
subject to the approval of DCA and/or BDCI to the extent that such
approval is legally required.

II. Take the following affirmative action which the Board finds
will effectuate the policies of the Act:

(1) Upon request bargain with the Union concerning the
wages, hours, and other conditions of employment of the employees
of the Center;

(2) Sign and execute any agreements reached provided it
or they contain the substance of the stipulation described in
Part I of this Order;

* "the present proceedings" refers to the proceedings which resulted in Decision
No. 1688.
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(3) Negotiate with the Union concerning any substantial
change in wages, hours, and other conditions of employment and
(upon the Union's request) concerning any disciplinary action
taken in an employee's case;

x x x.

23. On December 13, 1978, DCA Commissioner W. James Rice issued the follow-
ing memorandum to Jack W. Kingston, Agent of the Labor Board:

In order to help facilitate a resolution of matters pertaining
to day care programs currently pending before the State Board
of Labor Relations, the Department of Community Affairs wishes
to clarify its position.

The state is'concerned only with how state appropriations are
expended and that applicable federal requirements for day care
are satisfied. This in no way limits the authority of local
day care boards to negotiate contracts with unions. Local Day
Care Boards of Directors have full authority, insofar as DCA is
concerned, to negotiate fully with unions and to enter into con-
tracts resulting from those negotiations.

We will, of course, continue to approve program costs each year
charged to state and federal funds, in accordance with prevail-
ing levels of state and federal funding, and requirements as may
be imposed on us governing how those funds may be expended.

24. The contents of this memorandum were made known to the Union and to
William Jackson, the Chairman of the Center's Board of Directors.

25. The Union has offered to make the agreements previously reached between
it and Jackson (see FF 6-10, supra)  subject to'the following stipulation:

This agreement is subject to the provisions of the
Memorandum issued on December 13, 1978 by Commissioner
W. James Rice of the Connecticut Department of Community
Affairs to Jack W. Kingston, Agent of the Connecticut State
Board of Labor Relations. A copy of said memorandum is
attached hereto as Exhibit A to this Stipulation.

(Ex. 4)

26. Despite this offer by the Union, the Center has continued to refuse to
sign the agreements reached between the Union and Jackson.

27. The Union has on numerous occasions since the issuance of Decision 'No.
1688 requested the Center to bargain further in accordance with our Order in
Decision No. 1688 and the Center has continued to refuse to do so.

Conclusions of Law

1. The Center did not commit another unfair labor practice or fail to comply
with our order in Decision No. 1688 when it refused to sign the agreements already
reached between the Union and Jackson, the former chairman of the Center's Board
of Directors, because the Union did not include a stipulation that said agreements
be subject to approval of BDCI to the extent required by law.

2. There is no evidence in the record showing that the Union had requested
the Center to discuss grievances since the issuance of Decision No. 1688 and
therefore we find no further unfair labor practices or a refusal to comply with
our order concerning refusal to discuss grievances.'

3. The Center has, since the issuance of Decision No. 1688, refused to bar-
gain further with the Union over wages, hours, and other conditions of employment
of employees at the Center and this constitutes an unfair labor practice under
Section 31-105(6) of the Act and a refusal to comply with the order in Decision
No. 1688.

4. The Center's sole defense of its illegal refusal to bargain further with
the Union is wholly frivolous and presents a non-debatable issue.
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5. Effectuation of the purposes of the Act will be served best in this
case by an order which includes a limited and conditional remedy that the Center
make the Union whole for reasonable counsel fees and other costs related to the
processing of this case.

Discussion

I . Refusal to Sign Agreements Already Reached

In our earlier decision, we recognized that in those areas where the Center's
operations are controlled and limited by DCA and where the Center's funds are con-
trolled by DCA, DCA would have to approve collective bargaining agreements between
the Center and the Union for such provisions to be legally effective. We also
found in our decision that many items had been agreed to between former chairman
Jackson and the Union in collective bargaining negotiations.* We held that Article
XXIII of the items agreed upon (see FF. 10) did not appear to provide sufficiently
for the range of approval to which DCA might be legally entitled. We also held
that approval by BDCI may be required of certain negotiated items, but the evidence
in that case did not indicate the extent, if any, to which BDCI’s  approval may be
required. We therefore did not order the Center to sign the agreements reached,
but instead issued the order stated in finding of fact 22, supra.

Since the issuance of Decision No. 1688, the Union has offered to make all
the items of agreement reached subject to the stipulation appearing in finding of
fact 25, supra. This stipulation clearly leaves it to the discretion of DCA to
determine which agreements specifically require DCA approval. This meets the
requirements of our order so far as DCA is concerned. However, for the Center to
be bound by the agreements, the stipulation must also include the condition of
approval by BDCI "to the extent such approval is legally required" as we ordered.
Thus, the Center is not yet obligated to sign the agreements and be bound, and we
can find no violation of the Act or refusal to comply with our order insofar as
theCenter's  refusal to sign the agreements already reached is concerned. However,
so that there will be no misunderstandings, the Center must realize that under our
order in Decision No. 1688, the Center will be required to sign the agreements
already reached upon the Union's expansion of the stipulation to include BDCI, and
a refusal by the Center to sign once that is done will constitute a failure to
comply with our orderin  Decision No. 1688. In addition, because we found BDCI
would be a successor employer (albeit a joint employer) to the extent that agree-
ments reached between the Center and the Union are legally subject to BDCI’s  approval,
BDCI is also required under the Act to bargain in good faith with the Union con-
cerning any objections it may have to agreements reached between the Center and
the Union.

I I . Refusal to Discuss Grievances

There is no evidence in the record showing that the Union has requested and
that the Center has refused to discuss grievances since the issuance of Decision
No. 1688. Thus, we can find no further violations of the Act or refusal to comply
with our order on that score.

I I I . Refusal to Bargain Since Issuance of Decision No. 1688

In addition to ordering the Center to sign agreements already reached (so long
as they were subject to an appropriate stipulation regarding DCA and/or BDCI) and
ordering the Center to discuss grievances upon request with the Union, we also
ordered the Center to "Cease and.desist from refusing to bargain in good faith
with the Union concerning the wages, hours and other conditions of employment of
the employees of the Center" and "Upon request, bargain with the Union concerning
the wages, hours, and other conditions of employment of the employees of the
C e n t e r . " * *

* The Center sought to argue in the present case that Jackson was without
authority to reach agreements with the Union. This issue was, or should have
been, raised in the earlier case and it therefore cannot be raised in the present
case under the legal doctrincof  collateral estoppel. See F. James and G. Hazard,
Civil Procedure 2nd Ed. 1977, Chapter 11 Judgments, Section B. Preclusion Between
the Same Parties, p. 536-544.

** Our order also contemplated that any further agreements reached in such
negotiations be subject to the same stipulations as the agreements already reached.
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Since the issuance of Decision No. 1688, the Union has repeatedly requested
the Center to bargain as ordered by this Board and as required by the Act, but
the Center has repeatedly and flatly refused to do so, insisting that DCA controls
all wages, hours and conditions of employment of the Center's employees and that
the Center therefore has no power to bargain with the Union. This argument was
urged by the Center in the earlier case which resulted in Decision No. 1688 and
we treated it thoroughly and rejected it there. We need not elaborate here on our
reasoning except to say that this argument was rejected and the Center did not
appeal the decision. In the present case, the Center has again raised this same
argument; in fact, it was the sole argument that the Center raised in defense of
its refusal to bargain. The Center has offered no new evidence to show that our
earlier decision was inerror.
Union on this very point.

On the other hand, new evidence was offered by the
The Union introduced the memorandum written by DCA Com-

missioner Rice and issued within weeks after our earlier decision (Ex. 4). In his
memorandum, Rice stated that day care centers such as Mahalia Jackson "have full
authority, insofar as DCA is concerned, to negotiate fully with unions and to enter
into contracts resulting from those negotiations" subject to approval by DCA of
"program costs" and "requirements as may be imposed on /SCAT governing how those
funds may be expended." Rice's memorandum is in clear %crd with our earlier deci-
sion wherein we ordered the Center to negotiate, provided any agreements reached be
subject to approval by DCA and/or BDCI "to the extent that such approval is legally
required." The record demonstrates that the Center was fully aware of Rice's memo-
randum, but it still persisted in claiming that it had no authority or power to
negotiate because of DCA's  control. Under the circumstances, the Center's argument
must only be regarded as not only meritless at this point, but wholly frivolous and
raising a non-debatable issue.

In our recent decision, Killinqly Board of Education, Decision No. 2118 (1982),
we discussed at length the scope of our remedy powers. We held that in cases where
an unfair labor practice is found and the only defenses raised by the respondent
party are wholly frivolous and presenting non-debatable issues, we have the authority
,and.discretion  under the Act to award reasonable attorneys' fees and other costs
related to the processing of the case if we conclude that such an order will serve
the purposes of the Act. In that case, we ordered such a remedy.

There are two  relevant and significant differences between Killingly and the
present case. In Killinqly, the employer was advised and represented at all stages
of its illegal actions and throughout the defense of its case by experienced labor
law counsel. .In the present case, the Center has been advised and represented at
all times only by members of its part-time Board of Directors who are neither attorneys
or experts in labor law or even in labor relations. Also, on two of the three issues
in the present case, we have found in the Center's favor; whereas in Killingly, the
entire case was decided against the employer.* Because of these mitigating circum-
stances, we believe that only a partial and conditional award of attorneys' fees and
other expenses related to the processing of this case will appropriately serve the
purposes of the Act. We will therefore order that the Center fully comply with this
decision and order, and with Decision No. 1688, within thirty days from the date of
this decision and if the Center fails to do so within that period, or if it initially
complies, but then fails to continue to fully comply, the Center will be required
immediately to make the Union whole for one-thi rd (l/3)  of its expenses incurred in
the investigation, preparation, presentation, and conduct of this case, including the
following costs and expenses incurred in these proceedings: reasonable counsel fees,
salaries, witness fees, transcript costs, travel expenses and other reasonable costs
and expenses to be determined in a hearing on such damages before this Board in the
event the parties are not able mutually to agree upon the amount in question.

If the Center fully complies'with its obligation to its employees and to the
Union as ordered, there will be no imposition of this remedy. However, given the
Center's long and frustrating history of illegal refusals to bargain, it is clear
to us that our conditional order is necessary to effectuate the policies cf the Act
by encouraging the Center finally to face up to its obligation to bargain in good
faith with the Union. See also Town of Guilford (Maher),  Decision No. 171,5-B,  aff'd

* Insofar as the first issue?n  this case is concerned (i.e., refusal to sign
agreements already reached), it may be that even i'f  the Union had offered to make
those agreements subject to BDCI approval to the extent legally required, the Center
would have refused to comply. However strong the probabilities of that may be, it
would be speculation on our part to draw a conclusion on what would have happened.
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Town of Guilford, et al v. Connecticut State Board of Labor Relations, et al, Docket
No. 187676 (Superior Court, New Haven, J. D., September 30, 1981) Hadden, .

Finally, we shall direct the Board's Agent to meet promptly with the parties to
ensure that there are no misunderstandings by the Center as to the meaning of our
order and to facilitate the Center's prompt compliance.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State Board
of Labor Relations by the Connecticut State Labor Relations Act, it is

ORDERED, that Mahalia Jackson Day Care Center, Inc. shall

I . Cease and desist from failing or refusing to

(a) comply with the Board's Order in Decision No. 1688;

(b) bargain in good faith with the Union concerning the wages,
hours, and other conditions of employment of the employees of the Center,
and to sign an agreement or agreements, provided they contain the stipu-
lation set forth in finding of fact twenty-five (25) of this Decision
and the stipulation regarding BDCI contained in the Board's Order in
Decision No. 1688.

I I . Take the,following affirmative action which the Board finds will effectuate
the policies of the Act:

(a) Comply with the Board's Order in Decision No. 1688;

(b) Upon request, bargain with the Union concerning the wages,
hours, and other conditions of employment of the Center;

(c) Sign and execute any agreements reached in such negotiations
provided it or they contain the stipulation set forth in finding of fact
twenty-five (25) of this decision and the stipulation regarding BDCI
contained in the Board's Order in Decision No. 1688;

(d) If it has not complied with this Order within thirty (30) days
from the date of issuance of this Decision, or if it fails or refuses to
continue to comply with this Order after the expiration of said thirty (30)
days, pay to the Union one-third (l/3)  of its costs and expenses incurred
in the investigation, preparation, presentation, and conduct of this case,

. including the following costs and expenses incurred in these .proceedings:
reasonable counsel fees, salaries, witness fees, transcript costs, travel
expenses, and other reasonable costs and expenses to be determined in a
compliance hearing on damages before this Board;

(e) Post immediately in a conspicuous place where members of the
bargaining unit customarily assemble, and leave posted for a period of
sixty (60) consecutive days from the date of posting, a copy of this
Decision and Order in-its  entirety; and

(f) Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Boulevard, Wethersfield,
Connecticut, within thirty (30) days of the receipt of this Decision and
Order of the steps taken by the Center to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y
s/ Kenneth A. Stroble

* Kenneth A. Stroble

s/ Patricia V. Low.
Patricia V. Low
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