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The Proceedings

On December 17, 1981, Local 1283, AFSCME, AFL-CIO (the Police Union) filed
a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the Town of West Hartford (the Town) had engaged and was engaging
in prohibited practices within the meaning of Section 7-470(a)(l) and (4) of the
Municipal Employee Relations Act (the Act) in that the Town had "unilaterally and
without consent or negotiations with Local 1283, AFSCME, AFL-CIO, required bar-
gaining unit members to comply with a demand for disclosure of outside employment
of members of the bargaining unit."

On January 19, 1982, the Police Union filed with the Labor Board a Request
for Interim Relief pursuant to Section 7-471(4)(E) of the Act and Section 7-471-
36 of the Labor Board's regulations. In its Request, the Police Union seeks an
interim order requiring the Town to teas? and desist from requiring police bar-
gaining unit members to comply with its request for disclosure of outside emplo:v-
ment until this Board has issued a final decision in this case.
contained allegations supported by affidavit,

The Request

was also filed by the Police Union.
A brief in support of the Request

On January 22, 1982, the Town filed with tre
Labor Board an Objection to Request for Interim Relief. The Objection also con-
tained allegations supported by affidavit.

On the basis of the record before us, we deny the Police Union's Request
for Interim Relief.

Discussion

', . The Police Union alleges that on or about December 10, 1981, the Town sent
. .the following letter to members of the bargaining unit requiring disclosure of

employment outside the West Hartford police department:



N O T I C E

TO ALL SWORN POLICE PERSONNEL

For statistical and study purposes, we are attempting to determine the
number of officers working in outside employment, the general type of
employment and nature of those duties, and the number of hours worked
per week. Your cooperation in this matter will be appreciated.

Each sworn police officer, regardless of rank, assignment
or division shall fill in the form below and return to
the Chief of Police no later than Tuesday, December 22, 1981.

------------------------------------

Please type or print and fill in completely:

TO: Chief Francis G. Reynolds
FROM:
SUBJECT: Outside Employment

1. What outside employment other than the Police Department, if any,
do you have? (Generally describe
required)

- company or business name not

2. General nature and description of duties.

3. Average number of hcurs  worked per week.

12/10/81

The Police Union alleges that this letter was sent unilaterally by the Town and
without the knowledge or consent of the Union and that said action constitutes a
unilateral change in conditions of employment involving a mandatory subject of
bargaining and therefore a violation of the Act.

We have held on countless occasions that an employer's unilateral change in
conditions of employment involving a mandatory subject of bargaining will, in the
absence of an adequate defense, constitute a re!fusal to bargain in good faith and
a prohibited practice. Town of Newington Bd. of Ed., Dec. No. 1116 (1972),  aff'd
in Town of Newington Bd. of Ed. v. Connecticut State Board of Labor Relations, et
a, Dk. No. 109307 (Court of Common Pleas, Hartford County, December 11, 1973);
New Haven Bd. of Ed., Dec. No. 1759 (1979),  aff'd in City of New Haven and New
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troller), Dec. No.
refusal to bargain,

the change must involve a mandatory subject of bargaining. In determining whether
a given subject constitutes a mandatory subject of bargaining, our Connecticut
Supreme Court has provided some guidance:

To decide whether the rest of the items in question (a) are mandatory
subjects of tiegotiation,  we must direct our attention to the phrase
"conditions of employment." This problem would be simplified greatly
if the phrase "conditions of employment" and its purported antithesis,
educational policy, denpted two definite and distinct areas. Unfortu-
nately, this is not the case. Many educational policy decisions make
an impact on a teacher's conditions of employment and the converse is
e,qually  true. There is no unwavering line separating the two categories.
It is clear, nevertheless, that the legislature denoted an area which
was appropriate for teacher-school board bargaining and an area in which
such a process would be undesirable. West Hartford Education Associa-
tion v. DeCourcy, 162 Conn. 566 at 581 (1972).
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Clearly the Court recognized that there are subjects which overlap into both
the area of conditions of employment and managerial prerogative ("educationa
policy" in the DeCourcy case),

In Town of East Haven, Dec. No. 1279 (1975),  we elaborated on this area
of overlap which DeCourcy recognized.

As DeCourcy recognizes there is an area of overlap between what
have tradltionallv been thouaht manaoerial functions and what con-
cerns conditions of employmeit for the employees. In drawing the
line within that area between those items that must be bargained over
and those which the employer may act on without bargaining a balance
must be struck. And in striking it the tribunal should consider, we
believe, the directness and the depth of the item's impingement on
conditions of employment, on the one hand, and, on the other hand,
the extent of the employer's need for unilateral action without nego-
tiation in order to serve or preserve an important policy decision
committed by law to the employer's discretion. East Haven, p. 6.*

In applying the DeCourcy and East Haven analysis to determine whether a
given subject is a mandatory subject of bargaining we have consistently held that
where the change constitutes only a reasonable procedural measure to enforce an
existing rule or condition of employment, the employer may be free to implr*ment
the procedural measure without bargaining because the measure is not a mandatory
subject of bargaining. City of New Haven, Dec. No. 1490 (1977),  aff'd in Locals

1

713 et al v. Connecticut State Board of Labor Relations, Dk. #110733 and New
Haven Fire Fighters Local 825 et al v. Connecticut State Board of Labor Relations,
Dk. #111093  (Superior Court, New Haven J. D., July 20, 1981). In New Haven, the
city had a longstandinq rule requirinq employees who have a."financial intere‘St,
direct or indirect" in-any contract with the-city to "as soon as practicable give
notice in writing to the Board of Ethics of the fact and extent of such interest...".
The legitimacy of this rule was not challenged by the unions. Instead, the
unions filed complaints with us charging that the city's unilateral imposition
of a new requirement that employees submit affidavits revealing any such interests
was a unilateral change involving a mandatory subject of bargaining and a pro-
hibited practice. We held, under the analysis of DeCourcy and East Haven, that
the affidavit requirement was not a mandatory subject of bargaining, but a rea-
sonable measure for enforcing the existing rule and therefore within the city's
discretion to implement unilaterally. The unions' complaints were dismissed and
on appeal in the Superior Court our decision was affirmed.

In City of Stamford, Dec. No. 1473-A and B (1977),  we held that the city was
free to impose unilaterally reasonable controls on the employee benefit of using
city gasoline in personal vehicles. The purpose of the controls was to prevent
possible abuse of the benefit. In reaching this conclusion, we cited the New
Haven case and recognized the city's important managerial interest in thistype
of case:

"The City's interest in instituting controls to protect its
property from dishonest appropriation so far transcends the inter-
ference which reasonable controls make with the enjoyment of the
essential benefits accruing from the practice, that we hold the
institution of such reasonable controls to be outside the scooe of
mandatory bargaining... . See NLRB v. Hilton Mobile Homes, 387 F.2d
7 (8th Cir. 1967); City of New Haven, Cases No. MPP-3432, 3433, 3434,
3468, 3469, 3585, Dec. No. 1490 (1977)."  p, 3 of Stamford, Dec. No.
1473-B, supra.

In Wilton Board of Education, Dec. No. 1667 (1978),  we held that the employer
could unilaterally require teachers to provide reasons for taking personal business

* On review in the Superior Court, the Labor Board's conclusions which were based
upon the analysis described in the Board's decision were upheld, with exceptions
that are not material to the.present case. Town of East Haven, et al, Superior
Court, New Haven County, Docket No. 142400, June 17, 1975. See pp. 7 and 8.

' ,See  also, Darcy,  Foy, James, Kingston, Connecticut Labor Relations Statutes and
Decisions: Differences from Federal Law, Vol. 9, Corm.  L. Rev. No. 4 (1977).
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leave days where the use of such days was restricted to those situations where
the absence was necessary to conduct business that could not ordinarily be con-
ducted outside the school day.* In upholding the employer's unilateral action
as being within the employer's discretion as a reasonable method of controlling
the benefit, we stated:

"Employers must be permitted to establish reasonable controls
to prevent abuses outside the scope of mandatory bargaining as long
as such controls do not cut into the substance of the benefit or
impose an unreasonable burden on the enjoyment of the benefit."
p. 4 of Wilton Bd. of Ed., supra.

;n Town of Stratford, Dec. No. 1833 (1979),  we discussed this area of the
law 'n considerable deoth. In that case the town had required Dolice cruisers
to -&de  attached to them a device which monitored closely the pblice officers'
use of cruisers (e.g., vehicle acceleration, time spent idling and off, colli-
sions, and use of emergency lights and sirens). We rejected the union's claim
that the use of such a monitoring device was a mandatory'subject of bargaining
and found, based upon the analysis used in DeCourcy, East Haven, and New Haven,
that the change constituted a reasonable measure to enforce preexisting rules
and was within management's discretion to make unilaterally. We stated the
following in arriving at those conclusions:

"Since the East Haven case we have had occasion to define further
where the line should be drawn in the area of overl,:. One line of
decisions has distinguished between promulgating nerd rules of conduct
for employees on the one hand and promulgating measures to implement
existing rules on the other. A change of the rules themselves is far
more likely to affect the employee's legitimate interest in job con-
ditions than is a merely prophylactic measure that seeks to enforce
or implement existing rules without changing them. The latter serves
the employer's legitimate interest in the observance of rules and the
efficient administration of the municipal enterprise; it may indeed
also affect the actual conditions of employment but this may be only
because it interferes with the ease and frequency of evading the rules.
Employees have no legitimate interest in getting away with rule evasion,
and in striking the balance between the directness and depth of an
item's impingement on conditions of employment and the employer's need
for unilateral action the interest in easy rule evasion should count
for little or nothinq. See East Hartford Bd. of Ed., Dec. No. 1664
(1978); Cit of New Haven, Dec. No. 1490 (1977); City of Stamford,
Dec. UC. 1473-B 1977+(emphasis added) p. 3 of Stratford, supra.

In ttv present case, it is undisputed that the duty manual of the West Hart-
ford Police Zepartment contains the following rule at Section 2.2.2:

2.2.2. Outside Employment - Notify the Chief of Police prior
to accepting any outside employment. No member of the Department
shall accept other employment which could impair his independence
of judgment in the exercise of official duties or interfere with
the performance of his regular duties.

The Police Union does not challenge the legality of the rule. Rather, t:e
Union claims that the new questionnaire itself effects a unilateral change in a
mandatory subject of bargatning. The Police Union argues that for the question-
naire to fall within the scope of the existin? rule, the Town must be required tc
have made it clear that its purpose was to disf:over  and deal with potential cor-
ruption and conflicts of interest within its n:unicipal  employees. This argument
cannot prevail in the present case. Rule 2.2.2 requires employees to "notify the
Chief of Police prior to accepting w outside employment." Thus the questionnaire
cannot reasonably be said to extend beyond the scope of the existing rule as that
rule is not limited only to disclosures of employment which involve potential
corruption and conflicts of interest. In any event, the questionnaire's require-
ment of a general description of the type of employment and general nature and
description of duties constitutes substantive information necessary for the Town
to evaluate whether potential conflicts might exist. Ironically, the Police Union
also argues that if the Town's purpose in requesting the information is based on
a concern for corruption or conflict of interest, the Town has not gone far enough

* Also see Trumbull Bd. of Ed., Dec. No. 1701 (1978) and East Hartford Bd. of Ed.,
Dec. No. 1664 (1978).
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in asking for specifics. The Police Union characterizes the questionnaire as
"useless" for discovering such problems because the questionnaire does not
require divulging the name of the outside employer or the amount of income.
The Police Union therefore concludes that the results of the "survey" can be
put to no legitimate use by the Town. We disagree. At the very least, the
information requested will identify specific situations which may require greater
scrutiny. We will not fault the Town because it has used a less intrusive ques-
tionnaire than it might otherwise have devised.

It is also clear to us that the questionnaire's request for "average number
of hours worked per week" is reasonably within the scope of Rule 2.2.2. The
rule prohibits employment which could "interfere with the performance of...regu-
lar duties." Surely the number of hours worked by an officer in an outside job
is relevant to whether the outside employment interferes with performance of
regular duties.

Finally, the fact that the introductory paragraph of the questionnaire
speaks generally of "study purposes", inter alia, as the purpose for the ques-
tionnaire, rather than specifically makingreference  to Rule 2.2.2, potential
corruption, conflicts of interest or interference with performance of police
duties, does not provide any basis for an inference that the Town is seeking
the information for inappropriate purposes.*

Section 7-471-36(g) of the Labor Board's regulations sets forth the standards
to be applied in determining whether to issue an interim order.** That section
provides:

(g) In determining whether to issue an interim order the
Board shall consider (1) the harm to the complainant if an interim
order is not issued; including whether irreparable injury, loss,

or damage will result, (2) the harm to the respondent if an interim
order is issued, (3) the probability of success on the merits by
the complainant, and (4) the interests of the public.

On the basis of the information before us, we conclude that the questionnaire
does not extend beyond the scope of the existing rule and constitutes a reasonable
procedural measure for the enforcement of that rule. It is conceivable that the
Police Union may yet discover evidence which, if brought to our attention in a
subsequent formal hearing on the merits, would cause us to rule otherwise in a
final decision. However, on the basis of the present record, we see no probability
for success on the merits and for that reason we deny the Police Union's Request
for Interim Relief.

Order Denying Interim Relief

By virtue of and pursuant to the powers vested in the Connecticut State Board
of Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED,.that the Request for Interim Relief filed herein be, and the same
hereby is, denied.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

.
*' If the Town misuses anv of the information obtained throuoh the questionnaire,
it  can be called to task for such misuse in an appropriate forum at an appropriate
time.

** See also City of Bridgeport, Dec. No. 2075 (1981).
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