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DECISION
and

DISMISSAL OF COMPLAINT

On November 20, 1980, Local 818 of Council #4, AFSCME, AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Board) a complaint
alleging that the City of New Britain (the City) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the Act) in that:

The City of New Britain has violated, and continues to violate the
Act, in that it did, on August 19, 1980, unilaterally, and without
the consent of the Union, alter conditions of employment of Super-
visor Christine Gajewski, by removal of two employees from under
her supervision. Said employees removed are Barbera B. Schmidt,
Administrative Assistant, and Jeanne Walicki, Accounts Clerk in
charge of payroll.

After the requisite administrative steps had been taken the matter came before
the Board for hearing at the Labor Department, Wethersfield, on June 11, 1981. All
parties appeared and were.represented. Full opportunity was given to introduce
evidence, examine and cross-examine witnesses, and make argument. Both parties
filed written briefs.

Based upon the whole record before us, we make the following findings of fact
and conclusions of law.

Findings of Fact

1. The City is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act.

3. The Union was certified by the Board on June 6, 1979 as the exclusive
bargaining representative of all supervisory employees of the City with certain
exclusions.

4. Subsequently, the parties corrmenced  negotiations. A collective bargain- '
'. . ing agreement (Contract) was ratified by the parties on February 25, 1981. The

.' Contract was effective on the date of ratification except for wages and economic
benefits which were retroactive from January 1, 1980.



5. Thomas Doyle, Director of Finance, exercises control as department head
over the management and operations of the Finance Department. Doyle's position
is outside the bargaining unit.. ,.

6. Within the Finance Department there are two positions classified
Assistant Director of Finance (Assistant Director), One Assistant Director posi-
tion is held by Christine Gajewskf. That position is within the bargaining unit.
The other Assistant Director position is excluded from the bargaining unit as
confidential.

7. Gajewski was appointed to her position on June 15, 1979.

8. The job description for Assistant Director is the same for both positions.
The job description describes the characteristics of the position as follows: .

Under direction, assists in the composition and control of
the,budget and the general direction and control of accounting and
bookkeeping practices of the City offices and departments; assists
in supervision of employees; acts for the Finance Director at his
request or in his absence; does related work as required.

9. Prior to August, 1980, Gajewski assisted in the supervision of Barbara
Schmidt, Administrative Assistant, and Jeanne Walicki, Accounts Clerk. These
positions are'in a non-supervisory bargaining unit. ' "

10. Prior to August, 1980, Schmidt performed bookkeeping and accounting
functions, plus all insurance work.

11. Prior to August, 1980, Walicki performed all payroll work.

12. Prior to August, 1980, Gajewski was responsible for generally oversee-
ing the work performed by Schmidt and Walicki, but this responsibility was at the
direction of Doyle and Doyle retained ultimate supervisory responsibility over
Schmidt and Walicki.

13. Questions which Gajewski could not handle were handled by Doyle. On
several occasions, Gajewski's directives to Schmidt or Walicki were countermanded
by Doyle.

14. In addition to assisting in the supervision of Schmidt and Walicki,
Gajewski performed their day to day functions when they were absent from work.

15. From the period April 1979 to January 1980, another employee named
Jane Jackowitz also worked in the department on payroll matters. Jackowitz was
under Gajewski's supervision, but left on maternity leave in January, 1980 and
has not returned to work.

16. In January, 1980, Gajewski's relations with both Schmidt and Walicki
deteriorated to a state marked by considerable tension and a total absence of
cooperation.

17. This situation led to frequent and serious errors in the work product
of the office.

18. In August, 1980, Doyle removed from Gajewski any supervisory responsi-
bility over Schmidt and Walicki and instead reassigned the non-bargaining unit
Assistant Director to assist in the supervision of Schmidt and Walicki.

19. This action was not negotiated with the Union, but was done unilaterally.

20. In addition to relieving Gajewski of her former supervisory responsi-
bilities regarding Schmidt and Walicki, Doyle assigned Gajewski to perform the
accounting functions formerly performed by Schmidt, with the exception of the
insurance work which continued to be assigned to Schmidt. Gajewski continued
to be responsible to fill in for Schmidt and Walicki in the event they were absent.

'..  . 21. During August, 1980, the Union and the City were engaged in negotiations
. for an initial collective bargaining agreement for the supervisory bargaining unit.

22. When the above-described changes were made in August, 1980,  the president
of the Union sought to discuss Gajewski's situation with Doyle, but Doyle refused
to discuss the matter.
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23. During the negotiations, the Union mentioned to the City's negotiators
that the Union was having difficulty getting Doyle to discuss Gajewskf and
suggested that the matter should be discussed with Doyle.

24. The Union continued to seek to discuss the situation with Doyle, but
was unsuccessful.

25. The Finance Department has operated more smoothly since August, 1980.

Conclusions of Law

1. Unilateral assignment of bargaining unit work to non-bargaining unit
personnel will constitute a violation of the Act when the work in question has
by practice been performed exclusively by bargaining unit personnel and the
employer fails to provide an adequate defense.

2. In the present case, the supervisory duties of Christine Gajewskf were
not by practice exclusively bargaining unit work and the City therefore did not
violate the Act by reassigning those duties to the non-bargaining unit Assistant
Finance Director.

3. The elimination of Gajewskf's supervisory duties and the reassignment
of bookkeeping duties to Gajewski were not shown to have effected an increase

. / , . I fn.her work-load-,such.as  to,demonstrate a substantial changellln  a*.m&jor  mu or'n"', .s
condition of her employment.

Discussion

The Union contends that the City has violated the Act on three grounds:
(1) by reassigning supervision of Schmidt and Walicki from Gajewski to the non-
bargaining unit Assistant Director, the City has unilaterally assigned bargaining
unit work to a non-bargaining unit employee; (2) Gajewski's work load has uni-
laterally been increased substantially; (3) removal of Gajewski's supervisory
responsibilities in and of itself changes her conditions of employment.

I.

It is a well settled principle of our labor law that in the absence of an
adequate defense an employer commits an illegal refusal to bargain and thus a
prohibited practice under the Act when it unilaterally subcontracts or assigns
bargaining unit work to non-bargaining unit employees. City of Milford, Dec. No.
1849 (1980); City of Bridgeport, Dec. No. 1658 (1978), aff'd in Ci: ty of Bridgeport
v. Connecticut State Board of Labor Relations, Dk. No. 171522, Superior Court,
Fairfield County (June 21,TowTown of Hamden, Dec. No. 1441 (1976);
Southington Bd. of Ed., Dec. No, 1221 (1974); Plainville Bd. of Ed., Dec. No. 1192
(1974).

As we stated in City of Milford, supra:

Essentially what the practice L'f removing bargaining unit work7
does is allow an employer to use the possibility of selective job
elimination as a kind of ultimate bargaining pressure. If the specter
of job loss is constantly hovering in the background, it cannot but

. diminish employees! willingness to seek the protection-and assert.-the  ",- '-....I
rights afforded them by statute. Similarly, the practice reduces bar-
gaining unit members' confidence in their representation and therefore
tends to undermine the overall process of collective bargaining.

The above cases set forth the general principles and reasoning for the pro-
hibition on unilateral removal of bargaining unit work, but none of those cases
dealt on their facts with the question of shared work. What we have held in the
past is that work which has been exclusively performed by bargaining unit
employees may not be unilaterally assigned to non-bargaining unit employees or
sub-contractors. On the other hand, where the reassigned work has by practice
be.en  substantially shared between bargaining unit and non-bargaining unit
employees, a subsequent reassignment of that work away from bargaining employees
to non-bargaining unit employees will not constitute a violation of the Act.I

Dec. No, 1938 (1980); Cit of New
Dec. No. 1436 (197.%-?iiix

ajewski's superviso,%y  'r&pb;llsi-
bflftfes over Schmidt and Walicki were never exclusively bargaining unit work.
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Gajewski's supervisory responsibility was at most a revocable limited delegation
of the Finance Director's supervisory authority. The job description for her
Position provides .only that she "assists in supervision of employees; acts for
the' Finance Director'at his request or in his absence." This impliedly and
expressly states that an assistant finance director's supervisory responsibility
is shared with a non-bargaining unit employee (i.e., the Finance Director). The
actual operation ,of the department prior to August, 1980 reflected the meaning
of the job description.
overseeing their work but

Gajewski testified that she was "...responsible  for
that if one of these employees came to her and she was

unable to respond, then the employee was to report to the Finance Director who
had the ultimate say." Gajewski also testified that in several instances her
orders to her subordinates were countermanded by the Finance Director. It is
clear that the supervision of Schmidt and Walicki was never exclusively or even
primarily bargaining unit work. Rather, the evidence shows that the work in
question was shared between a bargaining unit and a non-bargaining unit employee.

I I .

The Union claims that as a result of the transfer of Gajewski's supervisory
responsibilities, her work load ,has  increased substantially. On this score, we
find no evidence that any of Gajewski's present responsibil-ities  are beyond those
required of her by her job description which provides in relevant part "...keeps

-general,accourrts-of  the City government;.;maiictains~accounting'contrbl  of all" '"'". "-*I .
charges and credits; maintains cost accounting records; balances and closes books
at end of fiscal year..." In this regard, we have held "that the power to reassign

. employees.to:other  duties which..are  concededly within the,s'job  description for'  ~~~~~.~ ;.- "
those employees is fundamental to the operation of any public agency and therefore
involves the exercise of managerial discretion." City of Bridgeport, Dec. No.
1485 (1977). See also Town of East Haven, Dec. No.

We find the evidence to be vague at best regarding any increase in actual
work for Gajewski. What appears to have occurred is that Gajewski's former super-
visory duties have simply been replaced by a portion of Schmidt's former bookkeep-
ing duties. Gajewski complains that her work load has substantially increased,
but this is not convincing in light of the fact that Walicki used to do both the
bookkeeping and the insurance and Gajewski is only doing the bookkeeping-i%%,
while at the same time Gajewski has been relieved of what she herself claims were
substantial supervisory duties. It is true that Gajewski is expected to perform
the duties of Schmidt and Walicki if either or both of them are absent, but she
has always been expected to do that> In that regard there has been no change at
all. Certainly there may be days when Gajewski's daily accounting work is heavy
and both Schmidt and Walicki are absent. This situation may create an occasional
extra heavy work day when it is difficult or even impossible to perform the work
of all three people within the limitations of a normal length work day. But this
is one of the vicissitudes of being in a higher ranking position for which one
receives a higher salary. It also may be an appropriate circumstance for  overtime
hours and pay. But most importantly, as we have stated, it is a situation in
which Gajewski found herself even before August, 1980. It is the Union's ,burden
to prove that Gajewski's work load has increased to a point where a substantial
change in a major term or condition of employment has occurred and that burden has
not been met.

I I I .

Finally, the Union argues that the stripping from Gajewski of her supervisory
duties in itself represents a substantial change in a major term or condition of
employment. This argument is not based on any claim that Gajewski has been mone-
tarily impacted by the change in responsibility. Indeed, the Union admits that
Gajewski has suffered no monetary loss. Presumably, if the City took the position
that Gajewski was no longer eligible for inclusion in the supervisory unit, we
would find that impact to concern a mandatory subject of bargaining and order the
City not to remove her from the bargaining unit until her removal had been bargained
to impasse or agreement with the Union.* However, the City has not taken that posi-
tion and therefore that question is not before us.

* We have held that where an employer seeks to reduce an employee's hours below
twenty per week, that change must in certain circumstances be bargained because it

both removes the employee from the bargaining unit and from the protection of the
Act. Town of Farmington, Dec. No. 2086  (i38ij;  iown  of Newington Bo. of Ed., Dec.
No, 11-n Town of Newington v. Conn. State Bd. of Labor Relations
et al, Dk. No. 109307, Court of Common Pleas, Hartford County (December 11, 1973)
Kinmouth, J.
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. .
From the above, it is clear that the City was under no duty to bargain the

changes implemented in August, 1980. That being so, the City's refusal to nego-
tiate did not constitute a prohibi,ted  practice.

Dismissal of Complaint

By virtue of and pursuant to the powers vested in the Connecticut State
Board of Labor Relations by the Municipal Employee Relations Act, it is

ORDERED that the complaint filed herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Kenneth A. Stroble

Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

TO':

The Honorable William J. McNamara
Mayor, City of New  Britain
City Hall, 27 West Main Street
New Britain, Connecticut 06051

Mark Dubois, Esq.
Office of the Corporation Counsel
City of New Britain
City Hall, 27 West Main Street
New Britain, Connecticut 06051

CERTIFIED (RRR)

Joseph Skelly, Esq.
Office of the Corporation Counsel
City of New Britain
City Hall, 27 West Main Street
New Britain, Connecticut 06051

Albert Casale, Staff Representative
Local 818, Council #4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, Connecticut 06037

CERTIFIED (RRR)

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106
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