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DECISION and ORDER

On January 16, 1981,  Local 1303 of Council #4, AFSCME, AFL-CIO
(Complainant filed with the Connecticut State Board of Labor Rela-
tions (Board j a complaint alleging that the Town of East Haven
(Respondent) had engaged and was engagin in practices prohibited
by the Municipal Employee Relations Act 7Act) in that:

The Town of East Haven through its representative Mr.
Redente, is in violation of the Act in that they used
non-bargaining unit people on December 29, 1980 to be
brought in from the outside to do bargaining unit work
as a mechanic when bargaining unit people were avail-
able to do this work.

After the requisite preliminary steps had been duly taken, the
matter came before the Board for hearing on April 13, 1981 at which.
time the parties appeared, were represented by counsel, and were
fully heard. The Complainant filed a written brief.

On the whole record before us, we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Town of East Haven is a municipal employer within'the
meaning of the Act.

2. Local 1303 of Council #4, AFSCME, AFL-CIO, is an employee
organization within the meaning of the Act.

3. There is a contract in effect between the parties which is
in force from July 1979 through June 1982.

4. Article 4( 2)(A-l)(c) states in relevant part that, "Over-
time... shall be paid for... all hours worked on a Saturday with the

I ,employee  granted a minimum of two hours work."

- ,



5. Article 4(2)(A-3)(D)  states in relevant part that,

. ..An  employee summoned for overtime who refuses to come
in shall be dropped to the bottom of the call-in list.
In the event that the list shall be exhausted, employees
shall be drafted in the order in which their names appear
on the list. Employees refusing to respond to a draft
call or refusing to report for a general emergency assign-
ment without legitimate excuse shall be subject to dismissal.
Any employee notified of an emergency shall be on 24 hour
call.

6. On or about Friday, December 26, 1980, the weather service
forecasted a severe winter storm to occur sometime during the coming
weekend (Tr. 18).

7. There are three mechanics in the East Haven Public Works
Department, two of whom were on duty December 26, 1980.

8. On Friday, December 26, 198?, Public Works Director Dominic
Redente asked each of the two mechanics present if they would work
overtime on Saturday, December 27th for the purpose of repairing the
transmission of a town truck -that  would be used in snow removal.
Both mechanics refused because they had prior commitments.

9. No snowstorm occurred over the weekend.

IO. All three mechanics were on duty Monday, December 29, 1980:

11. Redente, on December 29, 1980, ordered one of the mechanics
who was then in the process of beginning work to repair the truck
to cease that work and to perform other routine duties.

12. An outside contractor was then called in and the repairs
to the snow plow were completed by that individual in five hours
(Tr. 18, 5).

Conclusions of Law

1. The unilateral contracting out of the mechanic work con-
cerned a condition of employment and a mandatory subject of bargaining.

2. The Town's unilateral act in contracting out the mechanic
work was not justified by an emergency situation.

3. The unilateral contracting out of the mechanic work by the
Town constituted a refusal to bargain in good faith and a violation
of the Act.

Discussion

We have traditionally held that the unilateral.taking  of bar-
gaining work and giving it to non-unit employees is a violation of
the Act. Where work legitimately belongs to the bargaining unit,
is of a permanent nature, and is unilaterally given to non-unit
workers with adverse impact on unit employees, the unilateral con-
tracting out violates the Act unless a sufficient defense such as
past practice or emergency is proven. Fibreboard Paver Products v.
NLRB, 379 U.S. 203 (1964); Plainvill.;  Bcii70f Ed., Dec. No. 1192 (1974);
Southington  Bd. of Ed., D e c . 2 (Town of Hamden, Dec. No.

1641 (1978); City of Waterbury,
, Dec. No. 1849 (1980); GZr
n of South Windsor, Dec. No.

1 64 (1 1 As to what constitutes
P?ainvi??(e),'suora,  that

"adverse effects" we stated in

But the decisions also make it clear that the requirement
may be satisfied where the Itimpact" is much more indirect
and subtle. Thus "departure from previously established
operating practices," and "impairment of...reasonably an-
ticipated work opportunities" are recognized, each  as a



separate and distinct ground for finding substantial
impact. So is a practice which generates fears of
future encroachment upon bargaining unit work. As
the court recognized in the District 50 case, sunra,
358 F.2d 234, 237, such "fears are palpably real and
disturbing."

In the present case the Respondent does not question that
truck transmission repair work of the type at issue is permanent
bargaining unit work. It is also clear that despite the Complainant's
objection, public works director Redente unilaterally made the change
with adverse impact of the type contemplated in Plainville,  suora.
Nothing in the record demonstrated that there was a past pra-
of using non-bargaining unit employees  to perform such work.
Respondent's sole defense to the failure to bargain therefore is
the claim of emergency.

We find that no emergency existed. On December 29th,  a bar-
gaining unit employee was.already  performing the. repair work and . . .
there is no evidence that he had to be reassigned to more pressing
work (Tr. 18, 5). Additionally, on December  29th no storm was
clearly imminent, the storm having been predicted off and on since
the previous Friday. In light of the above, it is clear that there
was no emergency threatening the Respondent!s  continued operation
and no justification for assignment of the five hours of repair work
to the non-bargaining unit contractor.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal-Employee Relations. ..' .
Act, it is hereby

ORDERED, that the Town of East Haven shall

I. Cease and desist from unilaterally assigning mechanic work
to non-bargaining unit employees.

II. Take the following affirmative action which the Board finds
will effectuate the policies of the Act:

(a) Pay the bargaining unit employee who was removed
from transmission repair work December 29, 1980,  five hours
of straight time salary;

(b) Bargain with the Union on request about any future
contracting out of bargaining unit work;

(c) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees involved customarily ..
assemble, a copy of this Decision and Order in its entirety;
and

(d) Notify the Connecticut State Board of Labor Rela-
tions at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30)
days of the receipt of this Decision and Order of the steps
taken by the Town of East Haven to comply therewith.
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B Y s/ Fleming James, Jr.
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s/ Kenneth A. Stroble
Kenneth A. Stroble
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