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iu
On September 23, 1980, Connecticut Employees Union Independent

nion) filed a complaint with the Connecticut State Board of Labor
Relations (Board) alleging that the State of Connecticut, Department
of Transportation (State) had engaged and was engaging in practices
prohibited by the Act Concerning Collective Bargaining for State
Employees (Act) in that

1. The Complainant, CEUI,  is the exclusive bargaining
agent for employees in the Maintenance and Service Unit
(NP-2).

2. The Complainant filed a reclassification grievance
for D.O.T. Maintainer Carl Geib under Article XIV Sec-
tion Eleven of the Master Contract at Step I on January
8, 1980.

3. The grievance was subsequently heard at Step III on
May 13, 1980 and answered in writing, on June 2, 1980.

4. The Step III answer clearly stated that: "The Dept.
of Transportation should reclassify the grievant to
D.O.T. Maintainer IV."

5. The respondent, the Dept. of Transportation, has
refused to implement the reclassification of the grievant,
Mr. Geib. In fact, the respondent met privately with the
Hearing Officer and unduly influenced his decision.

The Union seeks

a comprehensive remedy including:
a. an order requiring reclassification of the
grievant according to the usual practice,
b. an order requiring the respondent to abide
by the Collective Bargaining Agreement,
C. such other relief, including monetary damages,
as the Board may consider appropriate.



. After the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on March 4, 1981  at which
the parties appeared, were represented,  and were fully heard. The
State filed a written brief on May 11, 1981.

On the basis of the record before us we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. The State is an employer subject to the Act.

2. The Union is an employee organization subject to the Act
and has at all material times been the exclusive statutory bargain-
ing representative of a unit of employees within the maintenance
and service unit defined by the Board with modifications and exclu-
sions not here material.

3. The parties have at all times had in effect a collective
bargaining agreement which, i..ter alia, provides a grievance pro-
cedure with various internal steps culminating in binding arbitration
by the State Board of Mediation and Arbitration.

4. In step I of this procedure the grievance is presented to
the immediate supervisor. When the answer to step I does not resolve
the grievance "the grievance shall be submitted by the Union repre-
sentative and/or the grievant to the agency head or his/her designee
within seven days of the previous response. This is step II. The
provision for step III reads in part:

An unresolved grievance may be appealed to the Director
of Personnel and Labor Relations or his/her designee within
seven (7) days of the date of the Step II response. Said
Director,of Personnel and Labor Relations or his/her desig-
nated representative shall hold a conference within thirty
(30) days of receipt of the grievance and issue a written
response within fifteen (15) days of the conference.

5. Section IO of the Grievance a&.cle  (XVI) provides as l

follows:

Section Ten. Disputes over an employee's job classi-
fication shall be processed through Step III of the grievance
procedure. Unresolved classification grievances may be
submitted through the Director of Personnel and Labor Rela-
tions to a panel of three (3) Personnel Officers selected
from *agencies  of one hundred (100) or more employees. The
Union shall be entitled to have a representative attend
all deliberations of the panel and to offer input during
the deliberations. The decision of said panel shall be
final.

6. A Union representative may submit a grievance "and the Union
may in appropriate cases submit an 'institutional' or 'general'

' grievance in its own behalf. Article XVI, sec. 3.

7. The State (DOT) maintains and operates seven rest areas
along its parkways. Carl Geib has been in charge of the Danbury
rest area for some IO years always at the classification of main-
tainer III. Danbury is a large rest area; most of the others are
operated by a maintainer II.

a. On January 8, 1980, the Union, on behalf of Geib, "et al",
filed a grievance with the State at step I. The statement of griev-
ance was:

I feel that I am being treated unfairly because I am
performing work outside of my job classification for
which I an not being properly compensated.

-2-



The specific remedy requested was

I request a job audit and seek to be reclassified from
my present position of DOT Maintainer III to the title
of DOT Maintainer IV; and any monetary relief which is
applicable.

9. The grievance was denied at step I on the ground that the
rest area was properly staffed and "Mr. Geib is not required to
perform duties other than those of DOT Maintainer III."

IO, The grievance was also denied at step II on similar grounds
by a response issued on February 15, 1980.

11. The grievance was then duly brought to step III and a hear-
ing was held before Harry Haroutunian, a State hearing officer.

12. At'this hearing both parties took the position that the
grievance might be settled either by reclassifying Ceib or by
removing from him the duties that were not within his classifica-
tion as Maintainer III.

13. There had been a long practice of handling reclassifica-
tion grievances in this manner and for the State to exercise the
option of removal of duties where it felt that remedy more appro-
priate.

14. This option was exercised at informal grievance levels
and also by the grievance decider (e.g., the State hearing officer).

15. If the award of a State hearing officer did not extend the
'option of removal of duties there was no practice (or even a single
instance) of the State's exercising this option under such an award.

16. At the hearing before Haroutunian the State also adduced
evidence tending to show that Geib had not performed duties out of
class and also that if he had, they were assumed on his own initia-
tive and not by assignment of his supervisor.

17. At the hearing Geib himself testified and one other main-
tainer III also testified to some of his duties.

18. Haroutunian's written response to step III, dated June 2,
1980, states in its entirety:

According to the information presented at the 3rd Step
hearing, it is apparent that the duties and responsi-
bilities of the grievant warrant reclassification to
the DOT Maintainer IV class. The Department of Trans-
'portation should reclassify the grievant to DOT Main-
tainer IV.

19. Haroutunian's supervisor and a colleague were puzzled by
the response for two reasons: (a) it did not addresaitself to what

* they regarded as the class aspect of the grievance; (b) it did not
provide for the removal of duties as an alternative to promotion.
They spoke to Haroutunian about these matters but received no satis-
factory oral answers except that Haroutunian thought "that was
definitely a plausible solution to the problem." (Tr. 24)

20.
(e.g.,

No change was made in the response and no action taken
motion to reopen or modify) that might lead to a change.

21. The State took no action pursuant to art. XVI, sec. 10.

22. The reason stated in the State's brief for failure to take
this step was as follows:

The State did not feel that it had the right or the need
to submit Mr. Geib's grievance to the Reclassification
Panel. The above-quoted section speaks of Vnresolved
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grievances" being processed beyond Step III. However,
how could the State claim that the grievance was unre-
solved in the face of Mr. Haroutunian's  Answer. After
all, Mr. Haroutunian is a personnel officer on the staff
of the Director of Personnel and Labor Relations. Can
the State appeal its own decision? Certainly, as far as
the Union is concerned, Mr. Haroutunian's answer was
definitive and complete and, as a result, the case was
not appealed to Step IV (Transcript p.p. 46-47, 64, 71).
The State can only presume that if an attempt was made
to submit the grievance to the next step of the proce-
dure, the Union would have argued that we were just
trying to avoid complying with a decision of our own
making.

More importantly, the State did not feel it neces-
sary to further process Mr. Geib's grievance since we
always'ielt  that we had the option of removing the dis-
puted duties and had no reluctance to do so.

23. Instead of taking any of the moves described above, the
State directed that Geib (a) not be promoted but retained as main-
tainer III; that he (b) be given back pay for the extra duties from
a date before the grievance to the da,i;e  of removal of such duties;
(c) that his extra duties be removed forthwith.

24. There is no impediment to immediate promotion of Geib to
DOT Maintainer IV from the point of view of the civil service system.

Conclusions of Law

inhere a grievance is based on a claim that an employee
"et a::!! have been assigned duties beyond those appropriate to his
classification,

(a) the addition of the Latin abbreviation does not make
the grievance an "institutional" or ttgeneral,"  or
class grievance within the meaning of art. XVI, sec.
three.

(b) the presentation of such a grievance gives the State
the option either to promote the grievant to the
higher class or to remove the extra duties that would
make such promotion appropriate (and pay him for extra
duties theretofore performed).

2. The practice has been for the State to exercise this option
within the grievance process itself through the decision of its
supervisor or hearing officer.

3. Where the State urges such option on a hearing officer and
he rejects it by issuing a response providing for promotion only,

thereby excluding the option, the State repudiates that grievance
settlement and violates its duty to bargain in good faith by ignor-

' ing the express language of.settlement  and adopting a course of
action excluded from the settlement by clear implication.

4. In this case there was no plausible basis for interpreting
the settlement language as including the option chosen by the State.

5. There was also no plausible basis for interpreting the
settlement language as disposing of an "institutional," "general,"
or class grievance.

6. At this point both parties are bound by the literal terms
of the Haroutunian award in Geib's case.

7. This decision does.not operate as res judicata in griev-
antes involving different individuals; it lzes future hearing
officers free to decide each grievance on its own merits without
regard to the decision in Geib’s case.
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.
8. Either party who was dissatisfied with Haroutunian's

grievance settlement could have taken recourse to the appeal pro-
cedure provided in article XVI section 10.

Discussion

The Act
not

-- unlike the Municipal Employee Relations Act* -- does
expressly forbid "refusing to comply with a grievance settlement."

Nevertheless we have consistently held that such a refusal may con-
stitute a refusal to bargain in good faith and therefore a violation
of the Act. _City of Yaterburv, Dec. No. 1328 (1975); State Denart-
men-t  of Environmental Protectiod, Dec. No.
Y.S.

1766
, Dec. No. 1870 I~jdO).

(1979,+
Conduct which violates section 7- 70

(6) if MERA will ofteA amount to a refusal to bargain in good faith
under the State Act. There may be this difference, however: Mere
non-compliance with a grievance settlement constitutes a ner se
violation of' MERA and it is this Board's duty to interprenhr
settlement and determine whether it has been complied with in fact
quite aside from any question of good faith bargaining. Under the
other Acts -- including the State Act -- the gist of violation is
refusal to bargain in good faith about compliance with the award.
Mere noncompliance with an award is not enough. Bad faith may be
shown in many ways. For one, an insistence on an unreasonable or
implausible interpretation of the award may constitute bad faith
bargaining, and this is what we find occurred here and in Molinaro's
case. It is elementary law that an award or decree that expressly
grants one of two remedies claimed alternatively and fails to men-
tion the other, excludes that other. Under the facts in this
record Haroutunian had the choice to promote Geib or to direct
removal of the extra duties that he thought called for promotion.
Haroutunian's award expressly granted the.promotion and was silent
as to the extra duties.

this award as
There is no reasonable basis for construing

extending to the State an option to remove Geib's
extra duties rather than promote him.

O R D E R

By virtue of and pursuant to the powers vested in the Con.necl$-
cut State Board of Labor Relations by An Act Concerning Collective
Bargaining for State Employees, it is hereby

ORDERED, that the State of Connecticut

I. Cease and desist from its refusal to reclassify Karl Geib
as DOT Maintainer IV.

II. Take the following affirmative action that the Board finds
will effectuate the purposes of the Act:

(a) Reclassify Karl Geib forthwith as WT Maintainer IV;

(b) Compensate him accordingly from the time of the
grievance award on June 2, 1980;

(c) Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of posting,
in a conspicuou;  place where the employees involved cus-
tomarily assemble, a copy of this Decision and Order in
its entirety; and

(d) Notify the Connecticut State Board of LBbor Rela-
tions at its office in the Labor Department Building, 200
Folly Brook Boulevard, Wethersfield, Connecticut, within
thirty (30) days of the receipt of this Decision and Order
of the steps taken by the'state  of Connecticut to comply
therewith.

* Sec. 7-470(6)



CONNECTICUT STATE.BOARD  OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

'sl Kenneth A. Stroble
Kenneth A. Stroble

.I

s/ Patricia V. Low
Patricia V. Low

TO:

Mrs. Sandra Biloon, Director of
Personnel and Labor Relations CERTIFIED (RRR)

State Office Building, Room 403
165 Capitol Avenue
Hartford, Connecticut 06115

Robert Finder, Labor Relations Director
State Office Building, Room 529
165 Capitol Avenue
Hartford, Connecticut 06115

Sc0t.t Schwartz, Labor Relations Advisor
State Office Building, Room 529
165 Capitol Avenue
Hartford, Connecticut 06115

Salvatore J. Perruccio, President
Connecticut Employees Union Independent
110 Randolph Road
Middletown, Connecticut C6457

CERTIFIED (RRR)

Edward T. Lynch, Jr., Esq.
Michalik & Lynch
33 Ilexington  Street
P. 0. .Box  1598
New Britain, CT 06050 '
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