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DISMISSAL OF COMPLAINT

On July 22, 1980, John W. Kingston, Agent of the Connecticut
State Board of,Labor  Relations (Board), filed with the Board a
complaint alleging that Hamden  Community Child Care, Inc. (Hamden
Community) and Sleeping Giant Day Care Center, Inc. (Sleeping Giant)
had engaged and were engaging in unfair labor practices as defined
in the Connecticut State Labor Relations Act (Act) in that Hamden
Community was a non-profit corporation formed to provide a day care
facility with state and federal funds administered by the Town of
Hamden  (Town) as grantee and sponsor; that Hsmden  Community had
dissolved and gone out of business in order to defeat its obligation
(imposed by the Act and by Board order) to continue to bargain with
Local 1303-101 of Council $4, AFSCME, AFL-CIO (Union), an employee
organization within the meaning of the Act and the exclusive statu-
tory bargaining representative of a unit of Hamden  Community's
employees. The complaint further alleged that Sleeping Giant was
thereafter formed as a non-profit corporation to fulfill the func-
tions formerly performed by Hamden  Community and became a successor
to Hamden Community within the meaning of the Act subject to Hamden
Community's duty to bargain with the Union; that Sleeping Giant
refused so to bargain; that Sleeping Giant as such successor became
legally bound to offer employment in their same positions to all
members of Hamden  Community's former bargaining unit and that
Sleeping Giant had failed to do so.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearings on October 2, 1980, and
February 26, 1981, at which the parties appeared, were represented
by counsel, and were fully heard. Both parties filed written briefs
which were received by the Board on April 16 and April 20, 1981.

On the record before us, we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

1. Hamden Community was until its dissolution an employer
subject to the Act.



2. Sleeping Giant has at all times since its formation been
an employer subject to the Act.

3. The Union is a labor organization within the meaning of
the Act, and was at all material times during the corporate life
of Hamden Community the exclusive statutory bargaining representa-
tive of a unit of Hamden  Community's employees, excluding only the
teacher-director.

4. On August 26, 1977, Hamden  Community and the Union executed
a collective bargaining agreement that did not include provision for
salaries.

5. Hamden Community was largely funded by state and federal
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DCA).

administered by the State Department of Community Affairs
DCA prescribed the amounts it would pay from these funds

for each salary.

6. On March 7, 1978, the parties came to final agreement on
sal:?ies which in some cases exceeded the amounts which DCA would
cover out of funds it administered.

7. DCA did not approve or disapprove these salaries provided
any amount in excess of its guidelines was paid from some source
other than the federal and state funds.

8. The parties did not intend to make their salary agreement
subject to DCA approval.

9. Hamden Community refused to pay the difference between the
amount allowed by DCA for each salary item and the amount agreed
upon in the contract. For this and other reasons the Union filed
an unfair labor practice charge against Hamden  Community.

10. On June 18, 1979, the Board upheld the charges in large
part and ordered Hamden  Community to pay the salary differential
and to continue to bargain with the Union for a successor contract.

11. On July 9, 1979, Hamden  Community voted to'dissolve the
corporation and discontinue the center as of August 1, 1979. As a
result all employees were terminated.

12. The Board's order and demands by the Union in negotiations
were substantial factors leading to Hamden  Community's actions.

13. Because of Hamden  Community's dissolution several parents
of children who had attended it brought pressure on the mayor to
provide continuing day care services,

14. The Union insisted that such a project would be a legal
successor to Hamden Community bound by its undertakings and obli-
gations.

15. The Town took the opposite view.

16. The Town attempted to encourage citizens to form an
organization to take over the day care function and on September
5, 1979, an organizational meeting was held and thereafter Sleeping
Giant was formed as a non-profit corporation.

17. None of the former officers or directors of Hamden
Community became an officer or director of Sleeping Giant.

18. On September 27, 1979, the Union wrote to Doris Platt,
president of Sleeping Giant, the following letter:

This is to notify you that it is the position of
Local 1303-101 of Council 4, AFSCME, AFL-CIO that
you are the successor employer to the Hamden  Com-
munity Child Care Center, Inc. As such, it is our
position that you are legally obligated to recognize



Local 1303-101 of Council 4, AFSCME, AFL-CIO as
the sole and exclusive bargaining agent for your
employees pursuant to the Connecticut Labor Rela-
tions Act.

Furthermore, it is also our position that as the
successor employer to the Hamden  Community Child
Care Center, Inc. you are jointly subject to the
decision #I771 of the Connecticut State Board of
Labor Relations issued on June 18, 1979 along with
the Hamden Community Child Care Center, Inc.

Finally, as the successor employer to the Hamden
Child Care Center, Inc. it is our position that
you are legally obligated to offer employment in
their same position to all of the persons who
worked for the Hamden  Child Care Center, Inc. in
our bargaining unit.

Will you please inform me when a meeting can be
arranged to establish collective bargaining pro-
cedures consistent with the contents of this letter.

19. While Hamden  Community was performing day care services
the Town allotted to it the use of a vacant public school which
constituted part of the in-kind payments to be made by the Town
under its contract with DCA.
tenance on this building.

Hamden  Community paid for the main-

20. When Hamden  Community was in the process of dissolution
the Town needed this school building for other purposes.

21. When Sleeping Giant was formed the Town allotted to it
the use of another vacant school building and furnished maintenance
services on the building as part of its in-kind payment to the
department of human resources (successor to DCA).

22. The school formerly used by Hamden  Community had kitchen
facilities which were used for the child care center. The center
employed a cook to prepare lunches for the children.

23. The school used by Sleeping Giant has no kitchen and lunches
are furnished by the Town from another school facility,

24. Hamden Community enjoyed the use of furniture and fixtures
owned by the State. After the formation of Sleeping Giant, it
succeeded to the use of the same furniture and fixtures which con-
tinue to be owned by the State.

25.
jobs

Three former employees of Hamden  Community applied for
with Sleeping Giant. None of these applications was accepted.

26. There,is no substantial evidence that the rejection of
any of these applicants was attributable to their union activities.
One was a cook (and Sleeping Giant did not need or employ a cook);
one was a custodian (and under Sleeping Giant's arrangements with
the Town, all custodial and maintenance work was performed by the
Town); the third was a teacher.

27. Kathleen M. Pressman was the teacher who was not hired.
An employment interview was scheduled which Pressman was unable to
attend because of the belated birth of her baby. Pressman had
"at that time asked if it would be possible for me to talk to them
the following week and that did not happen in any case." (Tr. II,
46) No other explanation of the failure to hire her appears from
the evidence.

28. At no time did Sleeping Giant employ any of the former
employees of Hamden  Community.
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Conclusions of Law

1. An employer does not violate the Act by going out of
business to avoid an obligation to bargain with a union. Textile
Workers Union v. Darlington Manufacturing Co., 380 U.S. 26=5).

2. Sleeping Giant is not a successor of Hamden  Community in
any sense that would bind the former to observe the contractual
obligations of the latter.

3. Because it employed none of the former employees of Hamden
Community, Sleeping Giant did not become a successor of Hamden  Com-
munity in any sense that would obligate it to bargain with the Union
or to recognize the Union as the exclusive bargaining representative
for its employees because the Union had been such representative of
Hamden  Community's employees.

Discussion

There are two kinds of successorship that may exist between
employers that might have relevance to this dispute. I successor
corporation (or other business entity) may have such a relation-
ship to its predecessor that it is subject to the debts and other
contractual obligations of the predecessor. Under general corpora-.. ._.  .
tion law a successor corporation in this sense is one that acquires
the assets of a predecessor corporation by sale, mer er, or con-
solidation. See, e.g., Corn. Gen. Stat. Sec. 33-374Ta).  This
kind of transaction would bind the successor by the obligations
of a current collective bargaining agreement (as well as of other
types of contracts). Article II, section 2.1 of the agreement
between these parties refers to this kind of successorship and
goes no further than the general law does in the case of corpora-
tions.

The other kind of successorship is a child of labor relations
law and is different from and more limited than the tme just
described. We had occasion to define it just recently in Mt. Olive
Baptist Day Care Center, Dec. 2023 (April 24, 1981). In tm=
we said at page 3:

In Ogden Securitv, Inc./Connecticut Yenkee Grevhound
Racing, Inc. anti Service 5mcloyee.s  International Union,
New Enp;land  Race Track Divisicn, Case No. E-3970, Decision
ho. 1606-B, July 18, 1978, we adopted the well established
federal rule that a successor employer is obligated to
recognize and bargain in good faith with a union that
represented a predecessor employer.

x x x
To decide a similar question of successorship in

Ogden Security, Inc., sucra, we focused on four basic
considerations: (I) w%%i% there was a continuity of
the workforce, (2) whether there was a continuity of the
business operations, (3) whether there was a continuity
of the appropriateness of the bargaining unit, arid,(4) _
of the impact of a hiatus, if any, in the operations.

NLRB v. Burns International Sec. Serv. 406
ty!:  ,%$'(1972);  Morris (ABA Section of Labor Law TheI
DeveloninP  Labor Law, Cl. 13 (1971) and the 1971-75,
1976,  1977 and 1978 supplements. In that case, we found
the employer to be a successor on the basis of its having
hired all the predecessor employer's employees as a unit
to perform the same functions at the same location.

In the case before us there was no successorship in the first
sense. There was no sale of assets, no merger, no consolidation.
Sleeping Giant was not, therefore, bound by any contractual obli-
gations incurred by Hamden Community toward the Union; the succes-
sorship clause in the contract never came into play. This conclusion
does not, however, dispose of the question of successorship in the
second sense. In Burns, and in Ogden Security and Mt. Olive, all
I n  all O fsupra, there was no successorship in the first sense.
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them the successor was a completely independent entity which had
not purchased its predecessor's assets nor succeeded to them by
merger or consolidation. In these cases the successor was not
bound by the obligations of its predecessor's debts or contracts.
Nevertheless, the Supreme Court, NLRB, and this Board found that
there was that kind of successorship that kept alive the union's
status as exclusive bargaining agent and bound the successor to
recognize and bargain with it as such.

The question then is whether this kind of successorship was
shown in the present case. We find that it was not. The principal
reason for this conclusion is that Sleeping Giant hired none of the
employees of its predecessor. A secondary reason is that there was
a substantial gap in operations between the dissolution of Hamden
Community and the formation of Sleeping Giant. Beyond that there
was no evidence that the children who attended Sleeping Giant were
the same as the children who formerly attended Hamden  Community.

In all of the cases where successorship has been found there
has been substantial continuity of the workforce. We think this
factor is essential. A keystone of our collective bargaining laws
is the selection of a bargaining representative by,a majority of
the employees to be represented. This is a vital part of the
democratic process. Where a successor employs the entire work-
force of its predecessor, the incumbent union has already been
selected as the representative by a majority of that workforce.
But here, where none of the former employees who made that selec-
tion are employed by the successor, there seems to be no valid
reason for holding them to a selection made by an entirely
different group of voters.

If, of course, the successor has refused to employ the pre-
decessor's employees because of their union activity, a different
problem would be presented. In this case the Union claims that
this is what happened but the evidence fails to show it as to any
of the three employees of Hamden  Community who applied for employ-
ment at Sleeping Giant and were not accepted.

We conclude that no prohibited practice by either respondent
was shown on the record before us.

Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Connecticut State
Labor Relations Act, it is.

ORDERED, that the complaint filed herein be, and the same
hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

. s/  Patricia V. Low
Patricia V. Low
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