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DECISION and ORDER

On May 1, 1980, Local 1303, Council #4, AFSCME, AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Board) a
complaint alleging that the City of Danbury (City) had engaged and
was engaging in practices prohibited by the Municipal Employee Rela-
tions Act (Act) in that "the respondent has failed  to offer re-
employment to certain employees who were actively promoting the
formation of a Union."

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on August 12, 1980, at
which the parties appeared, were represented, and were fully heard.
Both parties filed written briefs.

On the whole record before us we make the following findings
of fact, conclusions of law, and order,

Findings of Fact

1. The City is a municipal employer within the meaning of the
Act.

2. The Union is en employee organization within the meaning
of the Act. . .

3. The City employs lifeguards at two parks for the season
beginning Memorial Day and ending on Labor Day. These employees
are normally students at one of the City's high schools or colleges.

4. On June 25, 1979, the Union filed with the Board a petition
seeking representation of a unit of employees consisting of ell
life guards employed by the City. This was Case No. ME-5247.

5. On July 20, 1979; the Union filed a motion to proceed
immediately with an election with the ballots impounded until a
decision is issued by the Board.



6. On August 6, 1979, a hearing was held before the Board on
the motion. At the close of the hearing the Board directed that an
election be held, that the ballots cast be impounded, that the elec-
tion Wet count as an election unless and until all the issues are
determined in a way that makes the election valid."

7. On August 30, 1979, the election was held among the members
of the claimed unit, with the ballots impounded by the Agent of the
Board.

a. Thereafter on October 23, 1979,  a hearing was held before
the Board on the merits of the petition at which the parties appeared,
were represented and were fully heard.

9. On January 9, 1980, the Board issued its decision on the
petition finding that the unit as claimed was an appropriate one,
but due to the minimal level of participation (only 3 ballots cast
out of 16) that the policies of the Act would best be served by a
new election.

10. Subseq,uently,  on June 27, 1980, a new election was held.
On July 16, 1980, the Board certified the Union as the exclusive
bargaining representative of all lifeguards employed by the City.. I'

11. Prior to the events described in paragraphs three to nine,
supra, Mark Crane and David Turner were lifeguards employed by the
City at Candlewood Park. Sometime in early June, 1979, Crane and
Turner contacted Peter Thor, Union staff representative, about the
possibility of forming a union of lifeguards. Subsequently, a meet-
ing was held at Candlewood Park at a park bench. Crane and Turner _
then proceeded to solicit Union cards.

12. On the day the Mayor received the petition, Robert Ryerson,
Director of Parks & Recreation for the City, told Crane that "...no
way the City is going to let a union go through" and "...if need be
I'll  cut everybody's hours to 20 and hire more guards."

13. Crane had several conversations regarding the Union peti-
tion with his superiors during the course of the summer. One such
conversation took place with James Twitchell, Crane's supervisor,
where Twitchell stated, "No way LyouI could get a union in here...
the City would go to any cost to assure that it didn't happen."
Another conversation was with Ed Walsh, park supervisor, who told
Crane that "he11 . ..had a lot of nerve doing it, that Ryerson would
cut Lyou~7  hours down to twenty...".

14.
"Yes,

During one conversation Crane admitted to Ryerson that
I'm the one that called the Union and I made the contacts,

but I'm not the only one...".

15.
election.

Twitchell was the City's observer at the August 30, 1979
Crane was the Union's observer.

16.
guards

The City has a general practice of rehiring those life-
it believes to have performed capably by sending them letters

in March, asking them whether they would like to return for the
subsequent season. These letters are signed by Ryerson, after
reviewing performance evaluations with his supervisors.

17. Neither Crane nor Turner was rehired for the 1980 season.

18. Crane was first hired by the City as a lifeguard during
the surmner of 1978 at Lake Kenoshia. Crane did not receive a letter
inviting him back for the 1979 season because his supervisor did
not recommend that he be rehired. This was due to his drinking on
the job and his failure to carry out orders.

19. Crane, however, made a personal appeal to Director
Ryerson who rehired him because "he was in need of experienced
lifeguards" to work at Candlewood Park.
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20. Twitchell, during the summer of 1979, had several conver-
sations with Crane concerning his job performance. Two of these
occasions dealt with Crane's inability to perform lifeguard du,ties
because he was ill from drinking too much the night before. The
other incident involved an off-duty situation in which Twitchell
found Crane drinking beer in the lifeguard shack.

21. After this latter incident, Twitchell told Crane that he
was fired and that "you will have to talk to Mr. Ryerson if you
want to come back." At this time only a week of the season
remained.

22. Crane did contact Mr. Ryerson, who allowed him to report
back to work for the rest of the season because of the unavailability
of a replacement so late in the season. Twitchell did not recommend
that Crane be rehired for the following year,

23. Turner was first hired by the City as a lifeguard at
Candlewood Park for the 1979 season. During July of the same year
he injured his back and upon his doctor's recommendation  did not _
return to work for t&e remainder of the summer. Twitchell had never
given Turner a performance evaluation.

24. Turner, although not an employee of the City at the time
of the election, did vote a challenged ballot.

25. Ryerson testified that Turner was not rehired for a number
of reasons: (1) the position was filled by Kathy Mugno who was
rehired; (2) it had slipped his mind that Turner worked for him in
1979; (3) he didn't know if Turner was healthy; (4) the City has a
priority of hiring school age individuals first; (5) he had no con-
tact with him until after he had sent out the letters in April, 1980.

26. Subsequently, Turner and Ryerson met by chance at the ball
field at Rogers Park whereupon Turner asked Ryerson as to why he
had not been called back. Ryerson told Turner he was not hired
because he didn't know that Turner was interested in the job and
that preference was given to school age individuals.

27.
attempted

Sometime before the beginning of the 1980 season, Turner
to see the Mayor as to why he had not been rehired. The

Mayor's secretary said she would find out and give him a call. A
few days later she called Turner and stated that he was l'...not
rehired because of Union activities and that it would all be brought
out at the hearing...".

28. Elinor Turner, after.an  orientation meeting for lifeguards
in May, 1980, asked Twitchell why her brother had not been rehired.
His response was, What two guards were seen talking to union
representatives?"

29, The evidence showed that union activity was a substantial
factor in the decision not to rehire Crane and Turner but also
that Crane would not have been rehired in any event because of his .~-. ~.
past record.

Conclusions of Law

1. The City violated the Act by failing to rehire Turner
because of his activities on behalf of the Union.

2. The City did not violate the Act by failing to rehire
Crane. Although Crane's union activities played a substantial
role in the City's decision not to rehire him, he would not have
been rehired anyway because of his poor work record.

3. The policies of the Act require an order that Turner be
rehired with back pay.



Discussion

In its brief the City contends that the legal issue in this
case is governed by Connecticut Yankee Catering Co., Inc., Dec. No.
1501 (1977) where we stated:

"The  law governing this case is fairly clear and
not the subject of serious dispute. The Union has the
burden of proving that either or both of the complain-
ants were discharged or otherwise discriminated against
because of their activity on behalf of the Union, or
at least that their Union activity was a substantial
factor in bringing about their discharges or other dis-
crimination. This must be shown by substantial evidence
but this need not consist in direct evidence of improper
motive. Such direct evidence is rarely available and
the Union is entitled to the benefit of any inferences
that are reasonable under the circumstances and that are
in fact drawn by the Board.

This case turns on questions of fact - questions of
weight and sufficiency of the.evidence  and the resolution
of rather sharp conflicts in the testimony before us."

The City argues that the Union has failed to meet its burden of
proof and urges that: (I) Crane was not a desirable employee and --
not rehired for that reason; (2) Crane's and Turner's allegation of
coercive statements made by both Ryerson and Twitchell are simply
not believable; (3) it was quite logical that Ryerson would write
to those employees last employed as lifeguards in 1979.

While we agree with the City that the standards set forth in
Connecticut Yankee have applicability in this case, we must conclude
on the facts of the present case, after a careful weighing of the
evidence, that both Crane and Turner were not rehired in substantial
part because of their union activity. We take up the City's claims
in the order presented.

T
1. .

The City first urges upon us the fact that Crane was simply
not a desirable employee and that was the real reason why he was
not rehired, and asks that we examine his employment history. Vhile
we generally concur VJith the City's assessment of Crane's work
record, that does not in and of itself rebut the Union's claim of
discrimination for union activities. In the first place, it is
clear from the evidence that the City was not in favor of having
a union of seasonal lifeguards. Vhen the petition was filed with
the Board, the City took the position that these employees were not
employees under,the  Act and therefore not entitled to the benefits
of collective bargaining. To be sure, this legal position was one
the City had every right to urge before us, but it does have evi-
dentiary weight as to the City's motives, More importantly, the
City had a number of occasions in which there was sufficient reason
either not to rehire Crane or to dismiss him. Each time, however,
it chose not to do so, recognizing the shortage of qualified life-
guards. It was only after the organization drive had culminated in
an election, and it was clear that Crane and Turner were the leaders
of that movement, that the City acted not to rehire.

II.

The City in its brief recognizes that this case turns largely
on the credibility of the witnesses and argues that both Crane's
and Turner's statements regarding coercive statements made by
Ryerson and Twitchell are simply not believable and we should
resolve the issues of credibility in the City's favor. To be sure,
there was sharp conflict in the testimony of the witnesses. How-
ever, as experience has shown us, 'I . ..direct evidence is rarely
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available and the Union is entitled to the benefit of any inferences
that are reasonable under the circumstances...ll. See Connecticut
Yankee Catering, supra, p. 5. In contrasting the various witnesses'
?zestimony,  we find that of Crane and Turner to be more accurate and
much less evasive than Twitchell's  and Ryerson's. Crane especially
was a forthright and consistent witness. He admits he had a dis-
agreement with his previous supervisor in 1978,  George Mahoney, and
that he did not receive a letter calling him back in 1979. He
acknowledges that he complained often about the working conditions
and that he didn't think picking up a paper or cleaning toilets was
part of a lifeguard's duties. Furthermore, his account of his three
incidents with hritchell  in 1980 concurs generally with Twitchell's
version.

Twitchell, on the other hand, was not totally credible. He
first claimed that he was unaware of any union activity prior to
the week before the election, Upon further questioning he admitted .."
that there were rumors of union activity, but that he had no factual
knowiedge of the petition, meaning in his own words that he had not- '.'
seen any formal document.

Twitchell's  testimony is replete with similar evasions a:ld/or
failures to remember. When asked whether he had any conversation
with the lifeguards concerning the unionization effort, he stated
that he could not recall. He then claimed that perhaps a few days ._
before the election he was asked whether he was for or against a
union. On the stand, Twitchell was asked whether he had made the
statement, What two guards were seen talking to a Union representa-
tive?" in response to Elinor  Turner's inquiry as to why her brother
had not been rehired; four questions were put to him before he denied,
making the statement,

III.

The City next urges that it was quite logical that Ryerson
would rehire those employees who were working at the end of the
summer season in 1979. However, at the hearing Ryerson offered
several differing reasons as to why Turner was not rehired, Ryerson
first claimed that Turner had not been rehired because Turner was
replaced by another employee who had been called back. Another
reason offered was that Ryerson had no contact with Turner throughout
the winter and had no idea as to whether he was healthy. O t h e r
reasons offered by Ryerson as to why Turner was not rehired were
(1)  that it had slipped Ryerson's  mind that Turner had worked for
him the previous summer; (2) that it was the policy of the City to
offer reemployment to school age individuals first; (3)  Turner was
not evaluated.

Taken as a whole, these reasons fail to overcome the evidence
that Turner was not rehired because of his union activities. It is
inconceivable that the City would not have a list of its previous
employees and that letters would be sent to each person after review-
ing that list. The fact that Turner did not have an evaluation form
in his file also is not significant, There was no reason why Ryerson,
after reviewing his files, could not have contacted Twitchell to
request an evaluation of Turner before sending out letters in the
Spring of 1980.

What further stretches credulity is the fact that Ryerson and
Turner met by chance at Rogers Park sometime in April after the
rehire letters were sent out. Turner made it known that he was
still interested in the position. Ryerson, however, told Turner
that he did not know that Turner was interested, that he did not
have a position open,
viduals.

and that he gave priority to school age indi-
Yet in fact he did not have all of his positions filled

at that time. Subsequently, he promoted a previous substitute to
a full time position knowing that Turner was healthy and ready to
work. When another substitute position became available, he failed
to contact Turner.
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Finally, it is clear from the evidence that both Crane and
Turner were considerably more vocal than the other employees about
their working conditions and the failure of the City to rectify
what they felt were definite inadequacies. They were the ones who
contacted Fete?? Thor and then proceeded to solicit authorization
cards. We further infer that on the date of the August 1979 elec-
tion Twitchell saw both Crane and Turner walk away after the elec-
tion with Thor and that he reported that to Ryerson. We conclude
that both Turner and Crane were not rehired in substantial part
because of their activities on behalf of the Union,

In terms of remedy, we find that the policies of the Act are
best served by offering reinstatement ,to  Turner but not to Crane.
The City had mixed motives in not rehiring Crane and a significant
part of that motive was that Crane was simply not a desirable
employee. We agree with the City that Crane's work record was
abysmal and that he clearly was not a desirable employee. We do
not believe the policies of the Act would be served by reinstating
Crane because he would not have been reappointed by the City even
without his union activity. Trot so in Turner's case. There was
no evidence presented showing that Turner was either incompetent
or otherwise an undesirable employee and we are persuaded that so
long as Turner was healthy the City would have reappointed him but :
for his union activities.

Independent research has revealed the decision of a federal
court of ap eals in Edward G. Budd Mfg.
A;:egir. 19tS),

Co. v. NLRB, 138 %.2d 86
cert. den. 321 U.S. '178 (1943) not cited in either

. In the Budd case NLRB found that the ekuloyer  had fostered
a company union3 extended special favors to an employee, Wiegand,
who was a representative of the company union despite the fact that
Wiegand's  work record was deplorable. Wiegand's immediate superiors
had often demanded his discharge but each time higher officials had
intervened "because as was naively stated he was 'a representative'"
of the companyrunion. Later the employer discovered that Wiegand
was associating with CIO representatives and immediately discharged
him. NLRB found that Wiegand was discharged for union activity and
not because of the cumulative effect of his prior record, and
ordered his reinstatement. The court enforced NLRBfs  order. - . . . . . .

The Budd case does not involve a situation where the employer's
motives were mixed. NLRB found - to use a tort concent  - that
Wiegand's  union activities
his discharge.

constituted the sole proximate cause of
On these findings we should come to the same con-

clusion as did NLRB. The present case is different. Here we are
satisfied that the refusal to rehire Crane was in fact a result of
his poor work record; that this alone would have led to a refusal
to rehire him. It was a real cause in fact and a sufficient nroxi-
mate cause (a causa sine qua non). We found that Crane's union
activities alsoconstit~a~bstantial  factor in the termination
of his employment though not necessarily an all-sufficient proximate
cause (so that it would have

P
reduced that result without the con-

tribution of any other factor .

We have come across no NLRB decision involving such a combin-
ation of findings but one of our own decisions furnishes a precedent.
City of Waterbury (Carosella), Dec. No. 1074 (1972). Here we found
that the employer's motives for discharging police officers were
mixed; they included legitimate punishment for misdeeds and also
retaliation for aggressive union activity. We decided then that
such a situation called for an attempt to fashion an award that did
justice and furthered the Act's policies by discrete treatment of
both the legitimate and illegitimate ingredients in the employer's
actions. In Waterbur  we found that the officer's misconduct would

-----+not in fact have led o discharge except for the admixture of union
activity, but that it would probably have resulted in severe punish-
ment short of discharge.* Our award represented an attempt to

* Also see Town of Plymouth, Dec. No. 1352 (1975),  (aff. Superior
Court, Litchfield J. D., December 6, 1976, Docket No. 25661).
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measure that probable punishment. Here we are satisfied that
Crane's employment would have been terminated even if he had engaged
in no union activity and our award reflects this fact. The policies
of the Act, we find, are vindicated by the award in Turner's case
without giving Crane an undeserved windfall.

O R D E R

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED, that the City of Danbury

I. Cease and desist from

activ!.F1esd
iscriminating against employees for union

;

(b) failing to rehire David Turner as an employee.

II. Take the following affirmative steps which the Board
finds will effectuate the purposes of.the Act:

(a) Offer Turner reemployment for the summer of
1981 to the status he occupied prior to his termination
in 1979;

(b) Make said employee whole for the net loss in
compensation and fringe benefits incurred as a result
of the City's failure to rehire in 1980;

(c) Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of posting
in a conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its entirety
and

(d) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly.
Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order of the
steps taken by the City of Danbury to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y - s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble


