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DISMISSAL OF COMPLAINT

On July 17, 1980, Watertown Police Union Local 541 and Council
#15,  AFSCNE, AFL-CIO (Union) filed with the Connecticut State Board
of Labor Relations (Board) a complaint alleging that the Town of
Watertown (Town) had engaged and was engagin in practices prohibited
by the Municipal Employee Relations Act (Act7 in that:

'I. The State Board of Labor Relations has certified
that Watertown Police Union Local 541 and'council
15, AFSCME, AFL-CIO as the sole and exclusive bar-
gaining agent for all full time members of the
Police Department exclusive of the Chief and Deputy
Chief of Police.

2. A Collective Bargaining agreement has been in effect
from March 1, 1979 through August 31, 1981.

3. The Town has created the position of Temporary
Assistant to Chief of Police (See Attached) and
has unilaterally set the wages, hours of work and
other conditions of employment for such position
without negotiations with the Employee Organization.

4. Such action by the Town is in violation of Section
7-468 and Section 7-470 (a) subparagraphs (I), (2),
and (4) of the MERA.

The remedy sought was:

A cease and desist order that the Town be required to
negotiate over the wages, hours of work and other condi-
tions of employment for such position and such other remedy
that the Board may deem appropriate.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearings on October 21 and December
15, 1980, at which the parties appeared,
and were fully heard.

were represented by counsel,

Both parties filed written briefs.



On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Town is a municipal employer subject to the Act having
a police department.

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive statu-
tory representative of a unit of Town employees in its police
department.

3. The parties have a collective bargaining agreement in
effect from March 1, 1979, to September 1, 1981, which contains
the following recognition clause:

Article I - Recognition

Section 1. The Town recognizes the Union as the sole
and exclusive bargaining agent for all full-time members
of the Police Department with the authority to exercise
Police powers, exclusive of the Chief and the Deputy
Chief of Police.
Section 2. For the purpose of this article, full-time
employees are hereby defined as persornel regularly
scheduled to work twenty (20) or more hours per week.

4. Edmund Diorio held the position of deputy chief of police
in the Town's police department for ten years prior to July 31, 1979.

5. On April 7, 1980, charges were filed against Diorio alleging
abuse of his authority and disciplinary hearings were held before the
Town council and Town manager, James Troup, on May 5, 6, and 7, 1980.

6. As a result of the evidence adduced at these hearings,
Troup made findings of fact supporting a substantial number of the
charges and concluding that Diorio should be suspended without pay.
for six weeks and demoted from his rank as deputy chief.

7. In order to effect the appropriate demotion, Troup recommended
to the council that a new staff position be created with the title of
administrative assistant to the chief of police with the following
job description:

ADMINISTRATIVE ASSISTANT TO CHIEF OF POLICE
Position Summary: Responsible for major phases of Police
Department administration.
Supervision Received: Works under the direction of the
Chief of Police.
Supervision Exercised: None.
Description of Duties: Plans and schedules the work of
Police Department employees. Compiles and analyzes planning
and budget dt;ta. May handle departmental purchasing.
Analyzes departmental records and recommends management
improvements to the Chief of Police. Plans the training
of police employees. Assists the Chief with routine depart-
mental relations with the public and the press. Coordinates
the activities of the three divisions. May investigate and
ma-age law enforcement cases. Performs related work as
required.
Knowledge, Skills, and Abilities: Considerable knowledge
of the principles and practices of modern police adminis-
tration. Considerable knowledge of police investigative
methods. Some knowledge of the principles and practices
of labor relations. Some knowledge of social trends and
indicators and their impact on law enforcement policy. Good
ability to plan and schedule the work of employees. Con-
siderable ability to establish and maintain effective working
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relationships with Town, State and Regional officials,
the public, and the press.
Qualifications: Fifty (50) hours of formal training in
police administration and supervision or the equivalent
from a recognized training institution, college, or uni-
versity and one of the following equivalents of education
and experience: a bachelor's degree in law enforcement
administration or a related field from a recognized college
or university, plus six (6) years of police experience,
including at least three (3) years at or above the level
of police sergeant; OR a two-year associate degree in law
enforcement administration or a related field from a recog-
nized college or university, plus eight (8) years of police
experience, including at least three (3) ears at or above
the level of police sergeant; '; years of police
experience,

O& ten (IO
including at least three (3) years at or above

the level of police sergeant.
Special Reouirements: Must have a valid Connecticut
driver's license or be able to obtain one in five (5) days.

8. The council agreed with the main thrust of Troup's recom-
mendations but changed the title of the new position to temporary
assistant to chief of police and changed the job description to the
following:

TEMPORARY ASSISTANT TO CHIEF OF POLICE

Position Summary: Responsible for major phases of Police
Department administration.

Supervision Received: Works under the direction of the
Chief of Police and the Deputy Chief.

Supervision Exercised: None.
Description of Duties: Plans and schedules the work of
Police Department employees subject to the review of the
Police Chief. Compiles and analyzes planning and budget
data. May handle departmental purchasing. Analyzes depart-
mental records and recommends management improvements to the
Chief of Police. May implement and manage the computeriza-
tion of records. Assists the Chief with routine departmental
relations with the public and the press. Coordinates the
activities of the three divisions. May investigate and
manage law enforcement cases. Performs other duties as
designated by the Chief and the Deputy Chief.
Knowledge, Skills, and Abilities: Considerable knowledge
of the principles and practices of modern police adminis-
tration, Knowledge of police investigative methods. Some
knowledge of social trends and indicators and their impact
on law enforcement policy. Good ability to plan and
schedule the work of employees. Considerable ability to
establish and maintain effective working relationships with
Town, State and Regional officials, the public and the press.
Qualifications: One of the following equivalents of educa-
tion and experience: a bachelor's degree in law enforcement
administration or a related field from a recognized college
or university, plus one (1) year of police experience; OR
a two-year associate degree in law enforcement administ?&
tion or a related field from a recognized college or uni-
versity, plus three (3) years of police experience; ?& five
(5) years of police experience.
Special Requirements: Must have a valid Connecticut driver's
'license or be able to obtain one in five (5) days.

9. After Diorio assumed the new position he was assigned by the
deputy chief the task of examining the police contract with a view to
making suggestions for changes that would accommodate management's
needs. Diorio complied with this request.
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10. Diorio was also asked to prepare personnel rating forms
for employees in the department and did prepare suggested forms.

Diorio has not been asked to "investigate and manage law
enforzlrhent  cases" and there was no evidence of any intention to
make such assignment to him in the future.

12. Diorio is not required to wear a uniform on duty and in
fact does not do so.

13. In June and July of 1980 negotiations took place with
regard to amending the current contract. In the course of these
negotiations the Town proposed to amend the recognition clause so
that the new position of temporary assistant to ch%f of police
would be expressly excluded.

I 4. The Union would not agree to this proposal. Other amend-
ments
bar.

were made to the contract but the original recognition clause
3, supra) remained unchanged.

Conclusions of Law

1. The statutory definition of a municipal police unit pre-
cludes the parties from enlarging that unit by agreement, beyond
the statutory definition.

2. Since Diorio was neither a uniformed nor an investigatory
member of the police department after being demoted to the post of
temporary assistant to chief of police, he was not eligible for
inclusion in the police bargaining unit

(a) no matter how broadly the recognition clause
of the contract should be read, and

(b) even if the position should not be excluded
from the unit as a staff position.

Discussion

If the disposition of this case depended on questions of contract
law or interpretation difficult questions would be presented. We are
not. however. called unon to decide these auestions. The Act itself
defines the police unit and the parties may not by agreement include
in that unit employees who are not included in the statutory defini-
tion.*

The Act itself limits membership in the police unit to "uniformed
and investigatory memberst'  of the department. Diorio is not required
to wear a uniform on duty and in fact does not do so. He cannot then
be included as a uniformed member.

A somewhat closer question is posed by the term "investigatory.n
Its most obvious reference is to plainclothes detectives who investi-
gate law enforcement cases. Quite possibly the word has a somewhat
broader meaning than 'hat .but  ,it would probably be limited by the
principle of eiusdem generis. See City-of New-Haven, Decision No.
2040 (19811.  and testimonv of Chief Morrone therein. At anv event
nothing-in'the  record before us suggests that any duty assignment
made to Diorio so far even approaches tine kind of investigative work
that the Act contemplates.

It is true that the job description states that he may be
assigned to such duty. This is in contrast to the direct assignment
of most duties by the use of the present indicative (e.g., "plans
and schedules" . .."compiles and analyzes"). We need not decide whether

* We have held that the parties are not compelled to include all
employees comprehended within the statutory definition if all parties
concerned agree otherwise (e.g. to exclude captains). But we have
consistently held that "the  Act is properly to be construed as
requiring that the police unit be comprised only of uniformed and
investigatory members..."
861 (1969).

City of Hartford (PBX operators) Dec. No.
Thus the parties are not free to enlarge it by agreement

to take in members not included within the statutory definition.

-4-



.
,

such a direct and unequivocal assignment would satisfy the statute
if it was uncoupled with present performance. What we do decide
is that where the assignment itself is stated only permissively

"'%F  i
nvestigate"') and is not coupled with present performance

it oes not make the employee an "investigatory member" of the
department within the meaning of the Act.

Another point deserves mention. The Town claims that the new
position should be excluded from the unit as a "staff"  position.
Under our reasoning we do not reach the question of exclusions
(since we find that the post could not be included in.the first
place). We should, however, express our doubt that MERA contains
any basis for excluding "staff positionstt where the employee involved
plays no part in the formulation or implementation of labor relations
policies. See State of Connecticut (SMAC), Dec. No. 1908 (1980).
The question is not before us and we do not decide it but we wish
to eschew any implication that our decision implies an exclusion
on this basis.

Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

ORDERED, that the complaint filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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