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and

DISMISSAL OF PETITION

On May 9, 1980, Connecticut State College American Association
of University Professors

t
AAUP) filed with the Connecticut State

Board of Labor Relations Board) a petition for a declaratory
ruling naming the State and Board of Trustees for the Connecticut
State Colleges as respondent (Respondent). This petition, as
amended, alleged that the parties had executed a collective bar-
gaining agreement to be effective from August 24, 1979 to
19, 1982, which was approved by the Legislature on August
that this contract contained the following provisions:

August
11, 1979;

"12.11 Insurance and Retirement Benefits. Except as'
soecificallv  modified bv this AQreement.  state and
f&deral  fr&ge benefits-unlformiy available to bar-
gaining unit members as of the date of signing this
Agreement shall continue to exist during the term
of the contract unless specifically modified by
federal legislation. .

12.11.1 The-retirement plans available to members
on the date of this agreement shall be continued..."

that the predecessor contract had contained the following provisions:
.

"12.12  Insurance and Retirement Benefits. State and
Federal fringe benefits un.if0 rml y available to all
State employees pursuant to state and.federal law shall
continue to exist dUrinQ the term of this Contract.
Except as specifically modified by this Agreement,
state and federal fringe benefits uniformly available
to bargaining unit members as of the date of signing



this Agreement shall continue to exist during the
term of the contract unless specifically modified
by state or federal legislation.

12.12.1 Retirement. The present retirement pl&n
provided by Chapter 167 of the Connecticut General
Statutes and by Public Act 75-636 shall be continued
for eligible bargaining unit members..."

that many of the bargaining unit members are covered under the
Teachers' Retirement System which was codified as chapter 16Fa
of the General Statutes, sections IO-183b et se
Legislature amended the disability clause in sa d pension system+ that the
to make It more restrictive without bargaining this change with
AAUP; that the amendment was approved on June 28, 1979, to be
effective January 1, 1980.

The emended petition states AAUP's position as follows:

It is the position of the Petitioner that the
above discussed statutory change constitutes a pro-
hibited practice under the aforesaid principles and
for that reason the State cannot by such action
(a) alter the prospective benefits which members of
Petitioner's bargaining unit who were employed prior
to the effective date of said statutory changes would
have enjoyed under the pre-existing law; nor can such
changes (b) alter the prospective benefits which a
newly employed member of said unit, as described
above, would have enjoyed under the old law.

'The claim for relief is as follows:

The Petitioner respectfully requests the Board
to render a declaratory ruling determining (i) whether
the Petitioner is entitled to the benefit of the
statutory provisions LF.G.S. %5-271(e)  and 5-272
(a)(l) and (4u requiring the State, as the Employer,
to refrain from failing to bargain in good faith con-
cerning adverse unilateral changes in pension law
provisions, such as those detailed above, and (ii)
whether the State in enacting such legislation without
prior good faith bargaining has committed a practice
prohibited by C.G.S. &-272(a)(l) and (4).

Respondent filed a motion to dismiss the petition because
it did not request "a ruling on the applicability of any statute,
regulation or order enforced, administered or promulgated by the
board," and because it was not in proper form.

After the requisite preliminary steps had been duly taken
the matter came before the Board for hearing on September 15, 1980,
at which the parties appeared, were represented by counsel and were
fully heard.

At the hearing Donald C. Pogue, Esq., appeared as representing
the Congress of Community Colleges which is bargaining representa-
tive of a faculty unit in the community colleges many of whom are
also covered by the Teachers * Retirement Act, and filed a brief
as amicus curiae.- - .

All parties filed written briefs. Upon review of these briefs
and the record, the Board requested the filing of supplemental
briefs upon the following questions:

1) What, if any, are the reievant limitations on the
power of an administrative body to determine the
federal constitutionality of a state statute?

2) What, if any, limitations aside from unconstitu-
tionality exist upon the power of the state
legislature to repeal or modify its former enact-
ments?
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3) What, if any, showing Is made in the present record,
or other available sources, upon the question of
whether state employees have contract rights (created
by detrimental reliance) that are protected by Art. I,
Sec. IO. Clause 1 of federal constitution in the
areas affected by pension statutes in question.

Supplemental briefs were filed on March 23

On the whole record before us we make
of fact, conclusions of law, and order.

Findings of Fact

1. Respondent is an employer subject,

and 24, 1981.

the following findings

to the Act Concerning
Collective Bargaining for State Employees (Act).

2. AAUP Is an employee organization within the meaning of
the Act and has at all material times been the exclusive statutory
representative of a unit of Respondent's faculty employees.

3. The parties had a collective bargaining agreement effec-
tive from December 30, 1976, to August 31, 1979.

4. After negotiations a successor contract was executed on
&z& 27, 1979, to be effective from August 24, 1979, to August 19,

1979:
This contract was approved by the Legislature on August 13,

5. Each of these contracts contained a provision concerning
pensions as set out above.

6. Before June 28, 1979, the relevant statute provided dis-
ability benefits for employees who were permanently disabled from
,rendering  services as a teacher by reason of any medically deter-
minable physical or mental impairment which can be expected to
result in death or to be of long continued and indefinite duration.
By an act that was approved on June 28, 1979, this was changed to
provide such benefits only to those employees who were disabled
from engaging in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which
can be e&pected  to result in death or to be of long continued and
indefinite duration. This provision was to become effective on
January I, 1980.

7. This change was not negotiated with or consented to by
AAUP.

8. A supersedence analysis dated July 20, 1979, was sent to
the Legislature. This analysis did not mention the act described
in paragraph 6, supra,  as approved on June 28, 1979.

9. There was no specific evidence in the record tending to
show that either party was aware of that act at the time the
supersedence analysis was prepared.

10. At the time of the hearing no employee had been denied
disability payment because of the statutory change.

11. John Ii.  Shears, secretary of the State Teachers' Retire-
ment Board, advised the medical examining committee of the Retire-
ment Board that they could proceed "as if the law were...an
occupational disability statute 1' and the committee intends to
follow that advice. The medical committee Is advisory to the
Retirement Board.

1 2 . At the hearing AAUP expressly stated that it was not
raising a question of constitutionality and stated its position
as raising only the question of "whether under the labor relations
statutes concerning state employees what the state did was or was
not a unllateral change in working conditions, and thus, in effect
a prohibited practice." (Tr. 19)
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Conclusionc of Law

I. The petition in this case raises a question that is
within this Board's jurisdiction to determine and conforms sub-
stantially with the requirements for a petition for declaratory
ruling.

2. One legislature cannot by its enactments control the
exercise of the powers of a succeeding legislature.

3. The State Employee Relations Act forbids State officials
from making unilateral changes in the conditions of employment
under certain circumstances but it does not forbid the General
Assembly from making such change by a statute.

Discussion

The petitioner, AAUP, has expressly disclaimed resting its
case on the contract clause of the federal constitution. See
finding par. 12. This makes it unnecessary for us to decide
whether we are empowered to consider the uestlons
in Pineman  v. Oechslin, 494 F. Supp. 525 9

dealt with
D.

vacated and remanded
Conn., 1980),

(2d Cir.,
, Pineman v. Oechslin, Docket No. 80-7562

March 16, 1981).

The petition raises the single question of whether the
statutory enactment approved on June 28, 1979, brought about
a unilateral change in conditions of employment that constituted
a violation of the State Employee Relations Act (Act). We find
that this raises a question within our jurisdiction and conforms
substantially to the requirements for a .petition  for declaratory
ruling and deny the Respondent's motion to dismiss.

The petition is, however, dismissed on the merits.

Respondent tried to show that the statutory change would
not in fact brin
because the (new !f

about any change in conditions of employment
general disability clause would be anolied  in

the same way that the (former) occupational disability-clause
was applied. This is unconvincing. Presumably the change was
made for a restrictive purpose and insurance law recognizes that
general disability is not in all cases the same as occunational
disability.

I ~~
Rat&ford  v. Mutual Benefit Health & Acc&&nt u

25 Cam.  Sup. 51, 55 (1961). Solberrr , Aetna Lu Co
l  ,

151 Conn. 637, 638 (1964); Vance on Inzurance,  5d ed
1 0 5 0 .

( 1953 p
We need not, however, decide this question. & the pur:

pose of a further argument we shall assume.that the new statute
wrought a substantial change in conditions of employment. We
find, however, that the State in its soverign capacity, acting
through the General Assembly, may make such a change unilaterally.

We have held that a municipality may not insulate such a
change from illegality under the State labor laws by embodying
the change in an ordinance.
(1972).

Town of Stratford, Dec. No. 1064
There is nothing about the legislative process as such

that renders its product immune from a charge of violation of a
State statute. Whatever sovereignty a municipality possesses is
derived from the State in the first place and its‘local legisla-
tion can scarcely override State policy embodied in an act of the
General Assembly.

The'present case stands on quite different ground. The
General Assembly's power is limited by the State and federal
constitutions (and also by federal legislation under the supremacy
clause). But It is recognized on all sides that None legislature
cannot control the exercise of the powers of a succeeding legis-
lature." Preveslin v. Derby and Ansonia Developing Co., 112
corm. 129, 14 ( 1 9 3
431, 439 (196%.

0). See also Patterson v. Dempsey I52 Conn.
This principle would seem inconsis&t  with

AAUP's  claim that a later statute (change in pension provisions)
constituted a violation of an earlier statute (the Act). If the
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Act is construed  as forbldd ing the State to make a unilateral
change in the pension plan tiien a later act purporting to make '
such a change in the plan carves out an exception to the earlier
prohibition.

The supplemental brief of AAUP addresses this question and
states its position thus:

Public sector collective bargaining is a pro-
cedure for making governmental decisions; the col-
lective agreement is a legal enactment. If a state
statute orescribes that the state employer should
follow certain procedures in regulating-certain
subjects. then the state cannot validlv follow a
dif?erent  procedure. If the statute requires the
state employer to regulate certain subjects through
bargaining, the state employer cannot supersede
that procedure by unilateral acts.or legislation.

To support this proposition the brief cites two law review
articles and one case, but none of these does, we think, aid

. its position. *

The case is State v. Carbone,  172 Corm.  242, 245 (1977),
cited for the proposition that:

Repeals by implication are not favored and
will never be presumed where the old and new statute
may well stand together...F'urthermore.../TTf  courts
can by any fair interpretation find a reasonable
field of operation for both statutes without destroy-
ing or perverting their evident meaning and intent,
it is the duty of the courts to do so, thus reconcil-
ing them and according to them concurrent effect.

This is familiar law but hardly applicable here. The new statute
can scarcely be interpreted as effecting no change without destroy-
ing petitioner's entire case as well as the evident meaning and
intent of the statute itself. And the Act can scarcely be inter-
preted as permitting unilateral change without overturning the
basis for the petition as well as a long line of labor relations
decisions in both the federal and state arenas. '. .

The first article cited is Summers, Public Employee Bargain-
ing: A Political Perspective, S3 Yale L. J 1156 1192-1193,
-68 cited deals with a Conflict betweenn.
a state bargiining statute and a municipal ordinance. Thus the
fame reads in part:

If a state statute DreSCribes that a city shall follow
certain procedures in regulating ce_rta  n-subjects,
then the city cannot validly follow a 4ifferent pro-
cedure. If the collective bargaining statute provides
that, when a majority of employees has selected a
representative, the city shall regulate certain sub-
jects through bargaining, the city cannot supersede
that procedure by the unilateral acts of the chief
executive, the legislature, or even a referendum.

This is entirely In accord with our decision in Stratford, suvra,
but It does not touch the problem presented by collision between
earlier and later acts of the General Assembly.

The'other  article cited in AAUP's brief is Blair, Public
Employee Bargaining, 26 Van. L. Rev. 1, 14 (1973). Them at
p. 4 quotes the following passage from the article:

One reason for statutorily granting public
employees the right to bargain collectively is to
provide an orderly procedure for peacefully resolving
disputes over working conditions. An interpretation
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that excludes wages and other basic working condi-
tions from the collective bargaining process would
place most of the items that private sector experi-
ence indicates give rise to labor disputes beyond
any curative effects of this process.

If the question here were one of interpretation the quoted
passage might be applicable but as we have seen the petition
accepts and relies upon an interpretation of the later pension
statute which removed one pension provision from collective bar-
gaining. The quotation from Blair may suggest that the change
tended to thwart the State's general policy towards collective
bargaining and was therefore unfortunate, but the question before
us is one of the Legislature's power, not the wisdom of its
policy. And there is nothing in the article that suggests a
want of such power. Indeed much of it looks in the
direction. Thus on pages 8 and 9 (of 26 Van. L.

o posite
Rev. P Blair

points out that the legislatures have power to control the con-
ditions of employment of state employees but that they have
generally delegated that power to executive officials. The
article goes on to state:

Should the state legislature wish to regulate a
condition that is within the power it has delegated
to an executive official or commission, it can do
so simply by enacting a law that establishes the
desired condition and, until repealed, also has the
effect of superseding the prior delegation.
26 Van. L. Rev. at p. 8.

x x x
Similarly the state legislature can also suspend the
municipality's power to regulate a particular working
condition by passing a law that establishes the con-
dition and makes the law applicable to municipalities
in spite of their delegated powers. Id., at p. 9.

If a state legislature can thus amend a former broad dele-
gation of power to its officers or municipalities by enacting a
condition which would otherwise fall within that delegation, then
surely it has the power to enact a condition that it has formerly
delegated to the process of collective bargaining. In neither
case is it limited to repealing the whole former delegation before
it can carve out a small exception to it.

On analysis, then, we find that we have been cited no
authority that would limit the Legislature's power to do what
it ought-to  do by amending the re&rement  statute. AAUP urges
that this renders the Act meaningless but we do not think so.
It may not restrain future sessions of the Legislature but it
does put restraints on officials of the State generally; they
may not unilaterally change existing conditions of employment
in contravention of the rules we have tried to develop, and the

r
eat majority of cases brought to us involve such executive

rather than legislative) action.

One further point deserves mention. It may h&e been within
the power of the parties to avoid the present question by including
the amendment to the pension plan in the supersedence analysis.
This point is not raised in the petition and was not litigated -
certainly not fully litigated. Under the circumstances we think
it would be improper for us to take it into account in deciding
the case.
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Dismissal of Petition

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is

ORDERED, that the petition filed herein be, and the same
hereby is, dismissed.

COKKECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Patricia V.'Low
Patricia V. Low

.

James A. Frost, Executive Director
Board of Trustees for State Colleges
P. 0. Box 2008
New Britain, Connecticut 06050

CERTIFIED (RRR)

TO:

Sandra Biloon, Director of Personnel
and Labor Relations

State Office Building, Room 403
Hartford, Connecticut 06115

Christina G. Dunnell,  Esq.
Assistant Attornev General

-P. 0. Box 720
Hartford, Connecticut 06101

Edward Purcell, Executive Director
University of Connecticut Chapter, AAUP
P. 0. Box 185
Storrs, Connecticut 06268

CERTIFIED (RRR)

William S, Zeman, Esq.
18 North Main Street
West Hartford, CT 06107

Sidney Lipshires, President
Congress  of Connecticut Community Colleges CERTIFIED (RF,R)
410 Asylum Street
Hartford, Connecticut 06103

CERTIFIED (RRR)

Donald C. Pogue, Esq.
Six Wethersfield Avenue
Hartford, Connecticut 06114
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CSBLR Decision No. 2028 (Case No. SDR4796). . 1
i

NO.0259967

COWECTICLT  STATZ CQLLCGT: : sul?cP.IoR  COURT
NXDRICI~L'  ASSOCIATIO;I  OF
WIVZRSITY  PROFSSS3W. -

v. : JUDICIAL DISTRICT OF UARTFORD-
?JE:J  DRITAIN  AT liARTTO?D

COICJECTICIE sTATi2  BON?D OP : APRIL 11, 1983
LADOR ELATIOUS, ET AL

On !:ay 3, 1380,  Connecticut State College Pzerican

.Association  of University Professors (hereinafter the plaintiff),

filed c.sith the Connecticlut  State Board of Labor Relations (hcrc-

inaftcr the  c:efencant,  LalJor s)oard)  , a petition  for a declaratory

ruling ~xursuant  to Conn. Gen. Stat., 3 4-175, naming  the State

of Connecticnt  and the Board of Ttrustees  for the Connecticu:

State Colleges (hereinafter the defendant, Coard  of Truntecn)  as

Respondents  therein. This petitioi; as.amended, allege<:  that

said Respondents had engaged in and were  engaging in practices
.

prohibited by ,the Act Concerning Collective Bargaining for State

Employees'  (hereinafter the Act), in that by the Tassnge  of

Dublic  Act 79-541 the Board of Trustees had unilaterally changed

disability benefits for bargaining unit meders,  in violation of

1. Codified at Corm. Gen. Stat., 05' 5-270 to 5-280. i

i
i
i
i
i
I
I
i

II
i

‘f



. ” .

‘. :*4

.
.

.

Conn. Gen. Stat., ~5 5-272(a)(l)  and (4).

On September 15, 1980, the Labor,Doard  conducted a
I

hearing'on  the complaint. Said three parties appeared at the

hearing, were  represented by counsel, were fully heard, and

filed briefs with the Labor Board. The Congress of Connecticut

Community Colleges, the bargaining representative of a faculty '

unit in the community colleges, filed briefs in support of plain-

tiff's petition as amicus curiae. On Kay  7, 1981, the Labor

Board dismissed plaintiff's petition. 2 The instant proceeding is

an appeal from said dismissal under Conn. Gen. Stat., 5, 4-183(g),

The findings of the Labor Board, in pertinent  part, are

as follows:

The Board of Trustees is an employer subject to the

Act. The plaintiff is and has at all material times been the'

exclusive statutory representative of a unit-of faculty em$oy-

ees employed by the Board of Trustees. 'The parties entered into

a collective bargaining agreement covering the period of

August 24;1979  to August 19, 1982 which was approved  by the

2. State of Connecticu Trustees for the Connecti-
.cut State Colleges
Association of University Professors, Case No. SDIP-5796, (
Dec. No. 2028 (Xay 7, 1981).
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.

.

,

legislature on August 11, 1979, which provided for retirement

benefits as follows: iLI

'12.11  Insurance and Retirement
Benefits. Except as specifically
modified by this Agreement, state
and federal fringe benefits uni-
formly available to bargaining unit
members as of the date of signing
this Agreement shall continue to
exist during the term of the con-
tract unless soecifically  modified

by federal legislation.

12.11.1 The retirement plans avail- ~
able to members on the date of this
agreement shall be continlued.,..."

The predecessor contract between the parties effective

from December 30, 1976 to August 31, 1979 had contained the

following provisiorsconcerning  retirement:
:

.

"12.12 Insurance and Retirement
Benefits. State and Federal fringe
enefits  uniformly available to all

State employees pursuant to state
and federal law shall continue to

exist.during  the term of this con-
tract. Except as specifically
modified ,by  this Agreement, state
and federal fringe.benefits uniformly
available to bargaining unit members
as of the date of signing this.

. I Agreement shall continue to exist
during the term of the contract un-
less specifically modified by state
or federal legislation.

12.12.1 Retirement. The present
retirement plan provided by Chapter
167 of the Connecticut General



* , .
. . : ;
..

,

Statutes and by Public Act 75-636
shall be continued for eligible
bargaining unit members..."

On June 28, 1979 the General Assembly enacted Public

Act 79-541 which amended the State statutes regarding disability'

benefits for State employees. Prior to this enactment, disabil-

ity benefits had been provided to State employees who were.

permanently disabled from rendering services as a teacher. After

the passage of Public Act 79-541, disability benefits were pro-

vided to employees who were disabled from engaging in any

substantial gainful activity. This statute became effective 'on

January l,, 1980. This change in the pension benefits was not.

negotiated with nor consented to by plaintiff.

Moreover, the Labor Board herein' made the following

speccfic'factual  finding:.

-"At the hearing I&P  [the plaintiff
herein] expressly stated.that  it .. was not raising a question of con-
stitutionality and'stated its
-position as raising only the ques-'
tion of 'whether under the labor
relations statutes .concernins.state
erqloyees  what the state did,-was
or was not a unilateral change in
working conditions, and thus in
effect a prohibited 9ractice.l
(Tr. 19) .' Decision No. 2028,
Nay 7, 1981, Case No. SDR-5796;
p. 3, Finding of Fact IJo  12.

-a-
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i

On the foregoing facts, and noting the failure of the

plaintiff to rest its case u?on  the contract clause of the i

federal constitution, .the Labor Board in its decision concluded I

as matters of law that.one  legislature cannot by its enactments i
i

control the exercise of the powers of a succeeding legislature, 1
i

and.that  the State Employee  Relations Act forbids state officials

from making unilateral changes in the conditions of employment

under certain circumstances but does not forbid the General

Asse;Tlbly  from making such change by statute.3 Under this - .

analysis the Labor Board decided that the single question before

it w.as whether the statutory enactment approved on June 28,.

1979, caused a unilateral change in the conditions of employment

which constituted a violation of the aforesaid Act. After

finding said.question  within its jurisdiction and in substantial

compliance  with the requirements for a declaratory ruling under

Conn. Gen. Stat., S C-176;  the Labor Board denied plaintiff's

motion to dismiss on the merits. 4

The plaintiff instituted the instant appeal under

Conn. Gen. Stat., 5 4-183(g), claiming that said decision is in

3. Decision of Labor Board, supra, p. 4.

4. Decision, Footnote 3, supra.
.
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violation of its constitutional and statutory rights, and clearly

erroneous in view of the reliable, probative and substantial

evidence on the whole record.

The basic issue herein is whether the standard for

review of administrative decisions as set forth in Conn. Gen.

Stat., s 4-183  (g) I requires affirmation, remand, reversal or

modification of t!le  decision of the Labor Board in the present

ap?cal.  .

The first question is whether 9laintiff's  constitu-

tional claim  is properly before this court on appeal from a .

declaratory ruling5  by the Labor Board.

i
!i

::The substance of olaintiff's  petition for a declara-

tory ruling in the nature of a reve.rsal  of t-he action of the

Labor Board is the constitutional claim now being advanced by

plaintiff. IIowever, at the hearing before the Labor Board e

plaintiff  expressly stated that it was not  raising a question of

constitutionality, 6 and the Labor Board clearly based its

.

5. Conn. Gen. Stat., S 4-176.

6. Decision, Finding of Fact No. 12, supra,

. .

I’
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.

*_

decision u?on such a disclaimer by the plaintiff. 7 Plaintiff

cannot now be heard to object to the consequences of its own

action, nor to ask this, court to decide a question which it

failed to ask the Labor Board to decide.

B

. . Although the reason set forth above in Section A of

this Part I is dispositive of the question at hand, the court

will, in fairness, discuss certain other cla'ims raised by

plaintiff herein.

(1)

The court in an administrative appeal may not consider

arguments which could have been, but were not, raised in the

applicable administrative proceedings. Burnham  v, Administrator,

Unemployment~Compensation  Act, 42 Conn. L. J. Noi.49,  p. 1; 3

(June 2, 1981). Plaintiff urges that the standard .for review of

administrative proceedings must aliow for claims such as con-

stitutional error. The cases which plaintiff cites are .

inapposite to this action in that they concern the constitutional

sufficiency of the Procedures used by the agency in the discharge

of its authority. See, e.g., plaintiff 's misplaced reliance

7. See Decision, supra, p. 4, first paragraph under
"Discussion."

.
.
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.

upon Burnham  v. Administrator, 42 Conn. L. J. No. 49 (6-2-81),

which cites Connecticut Light 6 Power Co. v. Norwalk, 179 Conn.

111, 117 (1979).* In the instant case, however, plaintiff

seeks to raise a substantive constitutional claim. 9

(2)

Even if plaintiff had raised a constitutional question

at the agency hearing as to the applicability of Conn. Gen.

Stat., $j lo-183b,  as amended by l?:A. 79-541, S 1, the Board

arguably would have been without jurisdiction' to consider it;

An administrative board may determine only the applicability of

statutes which it administers or operates under. Conn. Gen. .

8.

9.

See the specific reference of.the  court to "...the  consti-
tutional propriety of t!~e urocedures.used  by the administra-
tive agency in discharge of its statutory responsibility..."
(Emphasis supplied.) Corm.. Light f Power, supra, at p. 117.

The constitutional ciaim.raised  by.plaintiff  is neither
directly related to the hearing before the Labor Board nor
concerned with any defect in the procedure of said Qoard.
On the contrary, it concerns a question as to when rights
vest under state law, a claim that the Second Circuit  Court o
Appeals has recently and specifically found appropriate  for
adludication  in the state courts. Pineman et al v.
.Oechslin  et al (1981),  637 F.2d  60‘1, 605-606; se?lso,
Pineman et al v. Oechslin. et al (1980),  494 F. Supp. 525,
538.

1 ‘.,

-89
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I

I

.

Stat., 5 4-176 (1981); Connecticut Life & Health Ins. Guaranty

Ass'n. v. Jackson, 173 Conn. 352, 358-359 (1977). 10 The

statute in qu,estion  is administered by the Teachers' Retirement

Board. Conn. Gen. Stat;, SO lo-183'and  10=133(y) (1981). For

that reason, the applicability of said statute could not in

ouch'event have been determined by the Labor Board.

(3)

The essence of plaintiff's constitutional claim is

.that Public Act 79-541, S 1, impairs the obligations of its

em.ployment  contract with the state in violation of U. S. Const.

Art. I, S lO.'l Plaintiff's argument thus 'turns on t!le question
c

of when its members' pension rights vest under state law.

The.declaratdry  judgment procedure in Connecticut, is.
peculiarly well adapted to the judicial determination of con-

troversies concerning constitutional rights and the constitu-
I

tionality of state legislative action. Norton v. 'Meskill,  i72

10.

11.

I
Administrative agencies must necessarily interpret
statutes which are made for their quidance. Connecticut
Life, supra, p. 356. (Emphasis supplied.)

"X0 State shall...pass any... latr impairing the Obligation
of Contracts..." .U.S. Constitution, Article I, Section 10;

-9-
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i

Conn. 615, 626-627 (1977). The U.S. Court of Appeals, Second

Circuit, has recently held that the type of question at hand

in the instant proceeding is one most appropriately decided by

a state court declaratory ruling action. Pineman  v. Oechslin

(2d Cir. 1981), 637 F.2d  601, 604-606, especially Fn. 9. To

allow plaintiff to seek resolution of its constitutional claim

within the context of an administrative appeal, and particularly

in view of the unusual complexities therein as recognized by

Pineman, would circumvent the procedural .safeguards  of.  the

declaratory judgment procedure, enployed  for the protection .of

all interested parties. 12

.(4),

On Page 12 of its August 13, 1981, brief, plaintiff

admits, as it must, that admjnistrative  agencies do not have
. . .

‘

. .

12. New !laven  Police Local 530 v. Logue (1982),  188 Conn. 290,
295.

-lO-
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the power to ,determine  the constitutionality of legislation.13

However, plaintiff strenuously urges on said Page 12 that the

Labor Board erroneously declined to deal with the "constitutional

applicabilkty  of the statute." The short answer to,this  con-

tention is that the Labor Board could only determine the

applicability of the statutes which it administers, 14 and the

statutes in question15 ,are administered by the Teachers' Retire-

m e n t  Roard.

13. No power to adjudicate constitutional issues is conferred
upon an administrative agency. I
'Bowles  (1943).  321 U.S,  144. 153: .Tnhnsoq

Davies Warehouse Co. v.
-, - -------n,dzjstrator v.

Robison (1973),  415 U.S. 361, 368; Public Utilities
xnmission of California v. United States (1957),  355 U.S.

:or Co. (Hich.-1946),  22 N.M.2d
C C

252, 255; ;
1949),  92 N.C.2d  834. Tl

534, 539; Dation v. Ford HoI
and Central Ohio Cooperattve  v. GlanSer  (Ohio-'

le :jurisdiction to determine
whether.a  statute is in conflict with the constitution is
in the judiciary. Preveslin v. Derb
t3&~930),  112 Corm. 129,145;~olv.s

& Ansonia Developin

, 5 Conn. Cir. 22, 32. An agency may always
determine questions about its own -Jurisdiction  but generally
lacks power to pass upon constitutionality of a statute:
the law has long been clear that agencies may not nullify
statutes. Administrative Law Treatise (1933),  Davis
2d Rd., Vol. 4, Section 26.6, p. 434.

14. Conn. Gen. Stat., S C-176 (1981); Connecticut Life, .sugra,
pp. 357-358; and Footnote 10, supra..

15. Conn. Gen. Stat., 5 lo-183  b , as amended bg P.A.' 79-541,
s 1.

-ll-
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For the foregoing reasons, it is found that plain-

tiff's constitutional claim is not properly before this court on

this appeal.
;

II

The second question is whether said decision of the

Labor Board  can withstand appeal under Section 4-183(g) of the

L'niforn  Administrative Procedure Act.

In reviewing an administrative decision, the court

shall not substitute its judgment for that'of the agency as to

the weight of evidence on questions of fact. Conn. Gen. Stat.,

S 4-183(g). The court must determine on the record whether

there was a logical and rational basis for the decision .of the

Labor Board. Connecticut Television., Inc. v. Public Utilities

Commission_, 159 Conn. 317, 328. The court cannot substitute

its discretion for that vested in the Board but determines on

the record whether, in lightlof  the evidence;the  Board has .

acted illegally or in abuse of its discretion. The'plaintiff has

the burden of proof as to the existence of any' abuse. -Anthony

Auqliera, Inc. v. Laughlin,  149 konn.  478, :481-482.

After noting the failure of the plaintiff to rest its

case'upon  the contract clause of the Constitution of the United

I

-12-
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States, the Board in its decision concluded as matters of law

that one legislature cannot by its enactments control the

exercise of the powers of a succeeding legislature, and that .

the State Employee Relations Act forbids state officials fron

making unj.lateral.changes in the conditions of eqloyment  under

certain circumstances, but does not forbid the General Asse;!rbly
'16from making such change by &at&e. Upon this,basis  the Board

decided, as a declaratory ruling under 5 4-176, that the

statutory enactment of,June  28, 1979, had not caused a unilateral

change.in  the conditions of employment constituting a violation

of the State Employee Relations Act.

The court fin'ds  on the'record a logical and rational

basis for the decision of the Labor.Board. The plaintiff has

failed to sustain its burden.of  proof as to the existence df.any
.

illegality or abuse of its discretion on the.sart  of the Board.

The. decision is neither violative of constitutional or statutory

.provisions, nor clearly erroneous in view of the substantial

evidence in the whole record.

16. See Footnote 4, sup&.

-13-
i

The decision is affirmed.; The aljpeal is dismissed.
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.’ . already in existence or which have been duly enacted to take effect dur-
ing the term of the  agreement, such statutes  or regulations must neces-
sarily prevail over the conflicting terms of the agreement.

The plaintiff union, as the barbqining  representative of a unit of state
. employees, sought a declaratory ruling from the defendant state board

of labor relations determining whether the defendant state and the
defendant state board of trustees for state colleges had refused to bar-
gain collectively in good faith with the union concerning a change in
the subject employees’ disability benefits effectuated by a public act

., (P.A. 79-541) which had been enacted prior to the approval by the legis- l

.

lature  of a collective bargaining agreement between the union and the
board of trustees but which did not take effect until after the term of
the agreement commenced. The board of labor relations dismissed the
union’s petition, and the trial court, on appe,al  by the union, affirmed

.

that dismisscl.  On the union’s appeal to this court, held that, because
the legislature was  not, as required by s 5-273  (b), informed of the con-
flict between the agreement and P.A. 79-541 at the time the agree-
ment was submitted to it for approval, the modification of disability
benefits effectuated by P.A. 79.541 became a change contemplated by
the contract at the time of its approval; accordingly, because there was

. .

,

i
i

no factual or legal  basis for the union’s claim that the state had unilater-
ally modified a term of the collective bargaining agreement. the trial *
court properly aftirmed  the dismissal of the union’s petition by the board
of labor relations.

Argued June 6-decision released July 30, 1995

.f
i *

Appeal from a decision of the defendant board dis-
missing the plaintiff’s petition for a declaratory ruling
that the state and the board of trustees for the Con-

. necticut state colleges had engaged in prohibited prac-

i tices  in passing a public act that altered the disability

! . .
CONNECT ICUT  STA T E COLLEGE  AMERICAN

insurance benefits for members of the plaintiffs bar-

1.  .

gaining unit, brought td the Superior Court in the judi-
ASSOCIATION  OF UNIVERSITY PROFESSORS v. cial district of Hartford-New Britain at Hartford and

tried to the court, Doyle,  J.;  judgment dismissing the

i
C0NNEcTicu-r  STATE  BOARD 0F  LABOR.

RE L A T I O N S  E T  A L .
appeal, from which the plaintiff, on the granting of cer- .

!I ( 1 2 1 9 6 ) tification, appealed to this court. No error.

I
i PETERS., C. J., HEALEI’.  SHEA , DANNCEHY  and CALLAHAN, Js.

i’
Joel M.  Ellis,  with whom, on the brief, was MWiUium

Where  a state employee collective bargaining agreement is submitted to ; ’ s. Zemun, for-the appellant (plaintiff).

I the legislature for approval and the legislature is not, as required by . .

i

statute ($ ~‘18  pi)), informed of my provisions of the agreement which
Joseph .M. Cehtuno, assistant counseJ,  for the

cotiict  with any statutes oi  regulations of state agencies which are appellee  (named defendant). ’_.

I

.
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Robert E. Walsh,  assistant attorney general, with
whom, on the brief, was Joseph I. Lieberman,  attor-
ney general, for the appellees (defendant state et al.).

SHEA, 51 The dispositive issue in this case is whether
a statute that has been enacted to be effective at a
future date becomes by operation of law part of a state
employee collective’bargaining agreement entered into
prior to that date, where no contrary intention is
expressed. The plaintiff, Connecticut State College
American Association of University Professors (CSC-
AAUP), is an emplojlee  organization acting as the
exclusive statutory representative of a bargaining unit
composed of members of the faculty employed by the
board of trustees for the Connecticut state colleges.
The board of trustees, as well as the state, have been
made defendants in this appeal from the dismissal of
the plaintiffs petition to the state board of labor rela-
tions (SBLR) seeking a declaratory ruling that the state
and the board of trustees had engaged in an act pro-
hibited by General Statutes $5-272:The  trial court
affirmed the decision of the SBLR dismissing the peti-
tion on the merits. From that judgment the plaintiff
has appealed to this court and has raised various issues’

*  The statement of issues in the plaintiffs brief is as follows:
“1. Where the State. as employer, enters into a collective bargaining

agreement with a union representing state employees, and, thereafter, by
statute unilaterally changes one of the conditions of embloyment  set forth
in said Agreement (despite its agreement not to effect any such change),
has the State violated its obligation to fefrain  from failing to bargain in
good faith concerning adverse unilateral changes in conditions of employ
ment and has the State committed a practice prohibited by C.G.S.
5s 5-272 (a) (1) and (4)?

“2. Where an appellant in an administrative appeal to the Superior Court
claim!  that the  d e c i s i o n .  a s  rendered by the agency, itself  violates the Con-
qts Clause of the U. 8. Constitution. is such a claim properly &fore the
Superior Court under C.G.S. $4-182 (g)  (1) which provides that the Coprt .
may reverse an agency’s decision  if it is in violation of constitutional pro- ’
visions? ,’ . .

“3. If a claim that an agency’s deck&m  is in yolation  of the Contracts
Clause of the U. S. Constitution may be raised in an administr%e  appeal

Page 62 CONNECTICUT LAW JOURNAL * July 30,  1935
. .

1I,
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of statutory construction, constitutional law and civil
procedure that are involved in the conclusion of the -’
SBLR, affirmed by the trial court, that the defendants
did not  engage in the prohibited act of “refusing to bar- _.
gain collectively in good faith with an employee organi-
zation.” See General Statutes §  5-272 (a) (4). In our
disposition of the appeal we reach none of the constitu-
tional issues and few of the other issues raised. We con-
clude that the change in th2  law that the plaintiff claims
to have modified the retirement provisions of the col-
lective bargaining agreement was included in that con-’
tract by operation of law. Accordingly, we find no error
in the judgment of the trial court.

The plaintiff, CSC-AAUP,  and the defendant board
of trustees for state colleges, acting in behalf of the
state, entered into a collective bargaining agreement
for the period August 24, 1979, to August 19, 1982.
This contract contained provisions continuing for the
duration of such term state and federal fringe bene-
fits, including retirement plans, that were uniformly
available to bargaining unit members at the time of
signing the agreement, July 27,1979,  “unless specially

pursuant to C.G.S. 5 4- 183 (g) (I),  is that claim properly before the Supe-
rior Court in spite of the fact that no claim was made before the agency
that its decision not yet announced was in violation of the Constitution when
the nature and basis of the decision was not known to the plaintiff prior
to its rendition?

“4. If a claim that an agency’s decision is in violation of the Contracts
Clause of the U. S. Constitution may be raised in an administrative appeal
pursuant to C.G.S. 5 4-183  (g)  (1). is that claim properly before the Court
in spite of the fact thafthe plaintiff did not pursue said constitutional claim
in a separate action for a declaratory judgment?

“5. Does the Connecticut State Board of Labor Relations have jurisdic-
tion to determine whether the State, as the employer, has committed apm
hibited practice by enacting a statute which unilaterally and adversely
changes a condition of employment when the statute in question is ordinvily
admi@.ered  by a different state agency which, itself,  has no jurisdiction ’
over prohibited practices?”
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modified by federal legislation.“2 The state legislature,
pursuant to General Statutes s 5-278 (b),  approved this

. agreement on August 13,1979.  Prior to such approval
the legislature on June 28,  1979, had enacted,Public
Acts 1979, No. 79-541 to become effective on Janu-
&y 1, 1980. This act amended the definition of “dis-

I abled”  in General Statutes 5  lo-183  b (13) from an
occupational disability standard to a general disability
standards for the purpose of determining eligibility for
paments  to disabled teachers under Gexieral  Statutes

. $  1&183aa.  Although the;  act containing this amend-
me&had  been passed by the legislature and signed by

* These provisions of the collective bargaining agreement are as follows:
“12:ll  Insurance  and Retirement  Ben@.  Except as specifically modi-

fied by this Agreement, state and federal fringe benefits uniformly avail-
able to bargaining unit members as of the date of signing this Ageement
shall continue to exist during the term of the contract unless specifically
modified by federal legislation.

“12:ll:l  T& retirement plans available to members on the date of this
agreement shall be continued . . . . ”

.
It is arguable that the term “ben&s  uniformly available . . . as of the

date of signing this Agreement” can be construed broadly to include the
modiicatlon of those benefits effectuated by Public A@  1979, No. 79-541,

. a duly enacted statute at the time the agreement was executed  of which
. the parties are presumed to have known. Ciar&gglio v. Benedict & Co.. 127

Conn. 291.293.16 A.2d  593 (1940).  Neither the parties, the SBLR nor the
trial court have adopted this interpretation, but have uniformly assumed

that this “benefits uniformly available” clause meant that the conditions
for eligibility for payments to disabled teachers in force at the time of the
agreement would  remain unchanged for the duration of the agreenient.
we  need not. therefore, discuss other possible  alternative constructions
of these provisions of the agreement.

* Prior to the effective date of Public Acts 1979. No. 79541, January 1,
1980,  “dlaabled”  was defined for the purpose of the Teachers’ Retirement
System to mean  “(A) for purposes of eligibility for survivor’s benefits, ina;
bllity  to engage in any substantial gainful  activity by reason of any medi-
cally determinable physical 07 mental impairment which  can be expected
to result in death or to be of long-continued and indefinite duration; and
(B) for proses  of eligibility for disability  benefits, permanent inability to
~servkeaqateacherbyrewaofaaymedicallydetermir~biephyti-  .
d 0~  matpl  lmpoirment  which can be expected to result ln death or to

96 JULY, 1985 197 Conn 91
State Colii?ge AAUP tf.- State Board of Labor Relations

the governor4 before the collective bargaining agree-
ment was approved, it was omitted from the “superse-
dence  analysis”s which was submitted to the legislature
pursuant to General Statutes §  5-278 (b)  at the time of
the vote to approve the collective bargaining agree-
ment, August 13, 1979.

f
On May 9, 1980, after Public Acts 1979, No. 79-541 ’

had become effective, the plaintiff petitioned the SBLR
for a declaratory ruling pursuant to General Statutes

.

S 4-1766  td  determine whether the state, as the
employer, had refused to bargain collectively in good
faith with the plaintiff concerning the change in the .
teacher re&e’ment  $atutes  effectuated by Public Acts

l

1979, No. 79-541 and thus had engaged in a practice
prohibited by General Statutes 5  5-272 (a) (1) and (4).7

be of long-continued and indefinite duration.,” General Statutes (Rev. to
1979) $  lo-183b  (10). Subparagraph @),  which pertains to teacher disabil-
ity benefits, is referred to as an occupational disablity  standard.

The public act changed this definition as follows: “ ‘Disabled’ means ina-
bility to engage in any substantial gainful activity by reason of any  medi-
caijy  determinable physical or mental impairment which can be expected
to result in death  or to be of long-continued and indefinite duration.” Pub
lit Acts 1979, No. 79-541, s 1. This definition is referred to as a general
disability standard. See Solberg  v. Aetna Li/e  Ins. Co., 151 Conn. 637.638,
201 A.2d  465 (19641.

4 Public Acts  1979.  No. 79-541  was passed by the General Assembly  on
May 31, 1979. and was signed by the governor on June 28, 1979.

6 The term “supersedence  analysis” has been used by the parties as well
as the SBLR to refer to the “request . . . for approval of any provisions
of the agreement which are in conflict with any statute or any regulation
of any state agency” which must be submitted to the legislature at the time
a collective bargaining agreement is to be voted upon. See General Stat-.
utes s 5.278 (b).

‘ General  Statutes $  4-176 provides in part as follows: “Each agency may.
id its discretion, issue declaratory rulings as to the applllity of any statu-
tory provision or of any regulation or order of the agency, and each &gency
shall provide by regulation for the fling and prompt dispositifn  of peti-
tions seeking such  rulings.”

7 General Statutes $5-272 provides  as follows: “(a) Employers or their
. . . . -..

.: ’
representauves  or agents are prohibited from:  (1) Intetferlng  wi*  res&&
ing or coercing employees in the exercise of the rights guaraateed  in sec.
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The SBLR dismissed the petition after concluding
(1) that it had jurisdiction to determine the question
raised; (2) that “one legislature cannot by its enact-
ments control the exercise of the powers of a succeed-
ing legislature”;* and (3) that the prohibition against
unilateral changes in conditions of employment made
by state officials does not forbid the legislature from
making such changes by ~tatute.~  Upon the appeal from
the SBLR the trial court affirmed its dismissal of the
petition  as well as its conclusions. The court also held ’*
that certain constitutional issues raised by the plain:
tiff were  not properly before it because they had not
been raised before the SBLR and also because that

agency in any event had no jurisdiction to decide con-
.stitutional  questions. Both the SBLR and the trial court
implicitly assumed that Public Acts 1979, No. 79-541
had modified retroactively the terms of the c.ollectiv&
bargaining agreement that the legislature had pre&-
ously approved. In our view, this assumption was
incorrect.

tion 5-271 including a lockout; (2) dominating or interfering with the for-

. mation, existence or administrat ion of  any employee organizat ion; (3)  dis-’

charging or otherwise discriminating against an employee because he has

signed or filed any affidavit, petition or complaint or given any informa-

. . tion or testimony under sections S-270 to 5-280,  inclusive: (4) refusing to

bargain collectively in good faith with an employee organization which has
been designated in accordance with the provisions of said sections as the

exclucivc  representative of employees in an appropriate unit; including but
not limited to refusing to discuss grievances with such exclusive represen-
tative: (5) discriminating ih regard to hiring or tenure of employment.or

any term or condition of employment to encourage or discourage’member-
ship in any employee organization; (6) refusing to reduce a collective bar-

gaining agreement to writing and to sign such agreement; (7)  violating any
of the rules and regulations established by the board regulating the con-

duct of representation elections.”

l It is not clear how this principle is applicable under the circumstances
of this case, where the statute claimed to modify the collective bargaining
agreement approved on August 13.  1979, was enacted prior to that date

by the same legislature that  approved the contract .  The vote o f  approval
was  the last action taken by the legislature pertaining to this contract or

ita subject matter. .  .

l See footnote 8;  supra.
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“It is true that statutes existing at the time a con-
tract is made become a part of it and must be read into
it just as if an express provision to that effect were
inserted therein, except where the contract discloses
a contrary intention.” Ciarleglio  v. Benedict & Co., 127
Conn. 291,293,16  A.2d  593 (1940); see Stats v. &mi-
can News Co., 152 Conn. 101, 111-12, 203 A.2d  298
(1964); Williamson v. Massachusetts Bonding & Ins.
Co., 142 Conn. 573,116 A.2d  169 (1955). “But into all
contracts, ,whether  made between States and individ-
uals or betweenindividuals only, there enter conditions
which arise not out of the literal terms of the contract
itself; they are superinduced by the preexisting and.
higher authority of the laws of nature, of nations, or
of the community to which the parties belong; they are
always presumed, and must be presumed, to be known
and recognized by all, ‘are binding upon all, and need
never, therefore, be carried into express siipulation,
for this could add nothing to their force.” West River
Bridge Co. v. Dix,  47’U.S.  (6 How.) 507,532,. 12.L. Ed.
535 (1848); see Great NorthemRy.  Co. v. Sunburst Oil
& Refining Co., 287 U.S. 358,53  S. Ct. 145,77  L. Ed.
360 (1932).

l

*

The presumption that parties contract in the light of
existing statutes is implemented with respect’to  col-
lective bargaining agreements with state employees
entered into pursuant to §  5-278 (b)  by the provision
thereof requiring subinission  to the legislature at the
time of its vote upon such an agreement “[a] request
. . . for approval of any provisions of the agreement

tihich  are in conflict with any statute or any regula-
. tion of any state agency . . . .” Such a request has
been referred to by the parties as a “supersedence anal-
ysis.” Unless the legislators are thus informed of those
statutes or regul$ions that conflict with the negotiated
agreement, their vote of approval cannot be deemed

to modify or suspend such inconsis+dnt  provisions of

.

.
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law for the purpose of the agreement. In providing in
S 5-278 (e) that, in any conflict with statutes or agency
regulations upon matters appropriate for collective bar-
gaining, the terms of the agreement “shall prevail,”
the statutory scheme contemplates explicit notice to
.the legislators of the particular conflicts involved.
Board of Trustees v. Federation of,Technical  College
Tewhers,  179 Conn. 184, ,197, 425 A.2d  1247 (i979).
Only in this manner can a vote .of approval fairly be .
deemed to waive or suspend those provisions of law

that would otherwise be implied in the contract. and
override its inconsistent terms. Section 5-278, by impos-
ing the requirement for expressly informing the legis-
lators of conflicts between the agreement and existing

statutes or regulations, makes inapplicable the usual
rule for ascertaining legislative intent, “that the leg-is-

‘ lature is presumed to be aware and to have knowledge

I of all existing statutes and the effect which its own
action or non action may have on them.” Miller v.
Eighth Utilities .District,  179 Conn. 589,594,427  A.2d
425 (1980). With respect to a collective bargaining

/. agreement approved pursuant to §  5-278 (b),  unless a

1 .
particular statute or regulation has been referred to

!
.’

specifically in the documents submitted to the legisla-
, ture, its terms must necessarily prevail over conflict-

ing provisions of the agreement. Board of Trustees v.
Federation of Technical College Teachers, supra.

The plaintiff does not dispute the finding of the SBLR
that the supersedence analysis sent to the legislature
when the collective bargaining agreement was
approved on August 13,1979,  did not mention any con-
flict with Public Acts 1979, No. 79-514. The plaintiff
maintains, however, that this omission is immaterial,
because that statute, though enacted into law on
July 28,1979,  did not become effective until Jarmary  1,
1980, and therefore “‘was not legally in existence” at
the time the legisliture  approved the contract. .

100 JULY, 1985 197 Conn 91 I
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Although a statute cannot ordinarily be given force
before its effective date, the requirement of S 5-278 (b)
that the legislature be informed of provisions of the
agreement conflicting with any statute or regulation
properly applies to a statute duly enacted at the time
of contract approval that is to become effective duy-
ing the term of the agreement. The legislature unques-
tionably. should be made aware of a conflict with a

’statute that is scheduled to come into force a short time
after a collective bargaining agreement has been
approved.. In this case, if the supersedence analysis had
pointed out the difference in treatment of disability .
claimants in the.  bargaining unit represented by the
plaintiff as compared to other teachers once Public Acts
1979, No. 79-514 became effective, it is quite possible
that the legislature would not have voted to approve
the agreement but would have returned it for further
negotiations in accordance with 5  5-278 (b).  The
requirement that such a conflict be pointed out to the
legislature prior to its approval of a collective bargain-
ing agreement assures that a vote of approval, suspend-
ing for purposes of the contract any conflicting statutes
or regulations, will be had with full knowledge of the
consequences. It follows, therefore, that the failure of
the supersedence analysis in this case to alert the legis-
lature to the conflict that would arise on January 1,
1980, because of the’change in the definition of “dis-
abled” effectuated by Public Acts 1979, No. 79-514
made that amendment applicable to the agreement that

‘had been approved on August 13, 1979, “just as if an
express provision to that effect were inserted therein.”
CiarZeglio  v. Benedict & Co., supra, 293. “Put another
way, a term at variance with law, not approved by the
legislature in .accordance  with General Statutes
$5-278 (b),  does not enjoy the preferential position pm
vided for legislatively approved conflicting terms by



July  so, 1985 CONNECTICUT LAW JOURNAL Page75 .

I ”
1 .

.
I -

I -
i .
I
I
:

‘.

.

197  Conn 91 J U L Y ,  1 9 8 5 1 0 1

StakCollege  AAUP v. State Board of Labor Relations

s 5-278 (e), but is rendered a nullity.” Board ofTmA-
ees v. Federation of Technical CoZZege Teachers, supra,
197. .

We conclude, therefore, that there is no factual or
legal basis for the plaintiff’s petition for a declaratory

* ruling that the state had engaged in a practice pro-
hibited by §  5-272 by unilaterally modifying a term of
the collective bargaining agreement that had previously
been approved. No such change in the agreement
occm-red,  because the failure to notify the legislature
of the conflict that would arise within the contract
period made the modified disability provisions of Pub-
lic Acts 1979, No:  79-514, which became effective on
January 1, 1980, a change contemplated by the con-
tract at. the time of its approval. Ciarleglio  v. Benedict
& Co., supra. Accordingly, the trial court properly
affirmed the dismissal of the petition by the SBLR and
also properly declined to address the constitutional
issues the plaintiff sought to raise.

There .is  no error.

In this opinion the other judges concurred.

.

.


