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On June 9, 1980, Local 1303 of Council #4,  AFSCME, AFL-CIO
(the Union) filed with the Connecticut State Board of Labor Rela-
tions (the Board) a complaint that  the Town of East Haven (the
Town) had engaged and was engagin in practices prohibited by the
Municipal Employee Relations Act 7the Act) in that the Town is
"using non-bargaining people to do bargaining unit work." At the
hearing, the Union maintained that the Towns action removed work
usually performed by bargaining unit workers and diminished over-
time opportunities for t'nose workers.

After the requisite preliminary administrative steps had
been taken, the complaint came before the Board for a hearing on
October 8, 1980. The parties appeared and were provided with full
opportunity to adduce evidence and make argument. A memorandum
of law was filed in support by the Union.

Upon the whole record before it, the Board makes the follow-
ing findings of fact, conclusions of law, and dismissal of the
Union's complaint.

Findings of Fact

1. The Town is a municipal employer within the meaning of
the Act.

2. The Union is an employee organization within the meaning
of the Act and has at all relevant times been the exclusive bar-
gaining representative of employees in the Town's Public Services
Department including both the Parks and Recreation Department and
the Highway Department.

3. At all times relevant to this case, the parties have had
a collective bargaining agreement in effect covering the above-
mentioned bargaining unit.

4. There are seven parks and one beach in the Town. (Tr. 32)



5. T:?C? fULC';LC>  Of the PZ?X 3e~zrtmer.t  is to prepare and
maintain the parks for recreation (e.g., lir,ing field, cutting
grass, geceral  maintenance). (Tr. 8)

6. Ti?ere are three permanent employees on the payroll of
the Tark Department. (Tr. 27) Cne of t:hese employees, although
on the Park Department payroll, work s exclusively for the Highway
Department and receives overtime only through the Highway Depart-
ment. (Tr. 40)

7. At least since the year 1969, depending upon the amount
allocated in the Park Department budget, a total of ten to twenty
high school students, college students, and retirees have been
hired each summer on a part-time, temporary basis (Tr. 20) to aid
the full-time Park Department employees in the preparation and
maintenance of the parks and beach during the peak summer months.
(Tr. 24) This practice still continues. (Tr. 35)

8. The above-mentioned seasonal employees are not members
of the bargaining unit. (Tr. 3)

9. Between 1978 and 1979 the Park Depantment  constructed
two new recreation complexes and refurbished one other.
24-25)

(Tr. 10,

10. In 1979 the Parks and Recreation Commission established
as a matter of policy that the new and refurbished fields would
be assigned one of the seasonal workers each in order to single
out responsibility and to instill pride in the workers. (Tr. 26-27)
Their responsibilities are the same as those described in Finding
#5,  but they are im osed solely on those individuals assigned to
each park. (Tr. 347
charged with this individual responsibility.

A total of three seasona;  em;;yyees  were
r.

11. Neither the amount of hours worked, nor the salary of the
,full-time  Park employees was affected by the action of the Park
Commission. (Tr. 8)

Overtime has remained available to the full-time Park
empl&es (Tr. 27-28, 38).

13. In the past the amount of overtime has been irregular
and intermittent. (Tr. 28)

14. The Highway Department employees have never completed
work left undone by the Park Department employees at an overtime
rate of pay. (Tr. 12, 28, 38, 41)

15. The Highway Department employees do help Veconstructt'
the playing fields each Spring through the use of heavy equipment
on certain Saturdays at the overtime rate. This work does not
fall within the general duties of c
(Tr. 41-42)

the Park Department employees.

Conclusions of Law

1. An employer's unilateral change in an existing condition
of employment that is a mandatory subject of bargaining during
the term of an existing collective bargaining agreement will con-
stitute a refusal to bargain in good faith and a violation of the
Act, unless the employer demonstrates an adequate defense.

2. Work performed exclusively by bargaining unit employees
may not be unilaterally removed from such employees and trans-
ferred to others.

3. The disputed work in the present case was shared between
bargaining unit employees and part-time seasonal help by past
practice. The facts show nothing more than a continuation of
the existing practice and therefore no violation of the Act.
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D1  scussion
The Union claims that the Town has refused to bargain in that

it unilaterally changed existing conditions  of employment in viola-
tion of the Act. The alleged changes, as set forth at the hearing,
involve: (1) the Town's unilateral assignment of three part-time,
temporary, seasonal helpers to work at individual parks rather than
remain part of a t'poolfl of seasonal helpers; and (2) the Town's
unilateral expansion of the number of part-time, temporary, seasonal
helpers it hires, the scope of their duties, and the amount of hours
that they work. As a'result of these alleged changes, the Union
claims that both job opportunities and overtime have been,taken  away
from members of the local bargaining unit. .

We have held in the past and recently affirmed that unilateral
changes made by an employer in conditions of employment may be a
refusal to bargain and a prohibited practice under the Act. City
of Brid e ort, Dec. No. 1994 (1981);  Town of East Haven, Dec. No. . .
?-2-r&kNewington Board of Education, Dec. No. 1116 (1973).
The initial stepmine whether such a viola-
tion has occurred is to ascertain whether a change has actuallv  been
made in a major term or condition of employment.- Windsor Board of
Education, Dec. No.
(r

1949 (1980);  Tow-n of East Haven, Dec. No. 1937

I. Assignment of three part-time, seasonal employees
to be singularly responsible for three new or
renovated parks; and the increase in use of part-
time seasonal employees in general.

In order to demonstrate a unilateral change, the Union must
"prove the existence of a past practice in variance with the condi-
tion brought about by the change." Town of Sast Haven, Dec. No.
1937 (1980). In the present case, the Union has failed to adequately
show that a change in fact occurred.

The evidence shows that the bargaining unit employees never at
any time had the exclusive responsibility for the parks in which
the three part-time seasonal workers were assigned. In fact, the
three seasonal workers were assigned to these parks 'from the time
that they were ready for use. This condition was established a full
season before the Union filed its complaint. This practice was
tacitly accepted at that time. There was no change with respect
to this condition.

The Union also alleged that the Town unilaterally and substan-
tially increased the number of part-time, seasonal employees in the
Park Department. If there was indeed a substantial increase in the
amount of seasonal help hired, the Union failed to satisfactorily
demonstrate this allegation at the hearing. .A,simple  comparison of
past and present hiring practices could have,been  easily acquired
and presented, but the Union chose not to pursue this point save
through vague, unsubstantiated allegations.

The Town admitted that it had hired more summer helpers but
both sides conceded that there was more work due to the new and
renovated parks. As a practical matter it seems entirely reason-
able to expect increased hiring of additional employees when there
is an increase in work load. The hiring of seasonal, part-time
help had been firmly established by past practice. The seasonal
help had always worked side-by-side and shared the work load of
the permanent Park Department employees. In City of Bridgeport,
supra, the bargaining unit special police officers alleged that
non-bargaining unit regular police officers were performing bar-
gaining unit work in violation of.the Act. We noted that past
board decisions held work performed exclusively by bargaining unit
employees may not be unilaterally removed and transferred to others
(City of Bridgeport, p. 4; Town of Plainville, Dec. No. 1192 (1974);
Town of Watertown, Dec. No. 1619 (1978);  City of Milford, Dec.'No.
7849 (1980)).  However, duties which by past practice had been
shared by both the bargaining unit and non-bargaining unit employees
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worker3 doing .(;‘::e  work of t!le full-time 'carZaini:lg unit empioyees
in the instant case , the E8r;C  rllle  applies.

II. Decreased $cb cpportl1r.iti.es and
loss of overtime onuortunities.

The most tenuous of the Union's allegations is that the Tovm’s
u s e  0-f seasonal, Dart-time help has taltcn away .job opportunities
from members of the bargainir .g unit and caused a reduction of
overtime. However, there was no evidence adduced supporting the
allegation that job opportunities had been denied members of the
bargaining unit. The evidence is clear that the bargaining unit
employees suffered no reductions in salar:: or hours worked.

The remaining allegation is that the Town's actions have
denied overtime opportunities to members of the bargaining unit.'
We hnve held in the past that in order for the Union to show a
violation concerning unilateral reduction in overtime, it would
have to show that the overtime which had been donicd had been regu-
larly scheduled. Cit.1  of Britlp;ooort. sl!pra; Tovm  of :'.'c;&rs,  Dec.
NO. 1602 (1977);  In Town of 'G'e:t!jort,  golf course employees had
customarily worked 4S-nour  weeks during the golfing seaso: and were
compensated at the overtime rate for hours >jorked  in excess of a
40-hour  week. The tobm unilaterally changed the golf seascn  sche-
dule to 40 hours per week without negotiating with the unicgl and
without the union's consent. This was found to be a vioiation of
the Act.

The facts here more closely resemble those of City of Bridge-
port where the special police bargaining unit employees claimed lost
overtime due to the work of the non-bargaining unit regular police.
In Citv of Bridgeport we found the overtime of the special officers
to be intermittent and not regular. He went on to state that the
denial of such overtime opportunities is not a violation of the
Act. In the present case the overtime is also intermittent. As
we stated in City of Bridgeport,  "the employees can not...claim
the loss for something that they never had." There was no showing
that the overtime opportunities of the regular Park Department
employees had in any way been diminished. The Union's argument,
premised.on the theory that both departments were in the same bar-
gaining unit, rested on the claim that the Park overtime should
first be offered to the regular Park Department employees, then
if there remained any overtime it should pass to the Highway ncpart-
ment employees. The Union concedes that this system has not been
practiced previously. Occasionally some Highway Department employees
are called in on Saturdays at overtime to help prepare the playing
fields. However, this preparation is not the same as that performed
by the Park Department employees. Heavy equipment is typically
involved. Although the Highway Department may desire the excess
overtime from the Park Department, nothing in the Act can fulfill
such a desire. Collective bargaining is the proper vehicle to
effectuate such a change from past practice.

Dismissal of Complaint

.By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED that the complaint filed herein be, and the same
hereby is, dismissed,

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroblc

s/ Patricia V. Low
Patricia V. Low
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