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DECISION and ORDER

(Blue
On March 20, 1980, Local 353, Council #4, AFSCNE, AFL-CIC
Collar Union) filed with the Connecticut State Board of Labor

Relations (Board) a complaint alleging that the City of Waterbury
(City) had engaged and was engaging in practices prohibited by the
Municipal Employee Relations Act (Act) in that:

The City of Waterbury has without collective bargaining
and without the consent of the Union entered into an
agreement with the white collar bargaining unit, which
altered conditions of employment for temporary assign-

ment of Stephen Joyce to Foreman position, Bureau of
Streets.

A comprehensive statutory remedy was requested. This is Case No.
HPP-5712.

On March 21, 1980, Waterbury City-Employees Association,
(White Collar Union) filed with the Board a complaint alleging

Inc.

that the City had engaged and was engaging in practices prohibited
by the Act in that:

1. Complainant and Respondent have entered into a Col-
lective Bargaining Agreement forthe  years l977-1980.



2. The above-noted Labor Agreement contains a grievance
procedure which provides, in part, (Article X, Sec-
tion II) "The  decision of the arbitrator, or the
arbitration panel, in step six (6) shall be final
and binding on both parties."

3. The Complainant submitted a grievance matter regard-
ing Stephen Joyce to arbitration in accordance with
the applicable contract provisions. The matter was
assigned Case'No. 7980-A-57. A hearing on the matter
was held on December 4;1979.

4. On or about January 8, 1980, per agreement of the
partie.s, a stipulated, agreement was issued by the
arbitration panel.

5. The stipulated award between the City of Waterbury
and the Waterbury City Employees Association, Inc.,
Case No. 7980-A-57.is  as follows: "Steohen  Joyce
shall not be assigned, nor shall perform, any duties
of the general foreman or other duties clearly within
the white collar unit."

6. After waiting for approximately one (1) month and a
half for compliance with the above noted award, Com-
plainant sent a letter to the Mayor of the City of
Waterbury requesting compliance with the order.
The letter was answered by Fred Deleon, head of the
street department, claiming he had in fact, complied
with the above-noted award.

7. It is the opinion of the Union that there has been
no such compliance with the arbitration award.

8. By the acts described above, respondent has violated
Section 7-470(A) - (6) by refusing to comply with an
arbitration settlement, the valid award and decision
of'the State Board of Mediation and Arbitration Panel.

The remedy requested was:

1. A decision and order that the City of Waterbury be
ordered to comply with the award as stated in Case
No. 7980-A-57.

2. .A decision and order that a sum of money equal to
the total amount of monies paid to Stephen Joyce,
including overtime, plus interest at the legai rate,
be paid to the Association for distribution to its
members on the following basis:

a. The equal distribution shall be allotted to
white collar foremen in the street department
who, in the opinion of the Association, would
have occupied or could have occupied (in all
like-li-hood) the position wrongly occupied by
Mr. Joyce.

b. The computations of such monies going to the
Association shall commence from the day of
issuance of the award, January 8, 1980.

3. Other remedy, monetary or equitable as may be deter-
mined appropriate by this Board.

This is Case No. MPP-5717.

The two cases were consolidated and after the requisite pre-
liminary steps had been taken the matter came before the Board for
hearings on October 1 and December 8, 1980, at which the parties
appeared, were represented by counsel, and were fully heard.
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All parties filed written briefs.

On the basis of t'ne entire record before us we make the
following findings of fact, conclusions of law, and order.

Findings of Fact

1. The City is a municipal employer subject to the Act.

2. Both Unions are employee organizations within the meaning
of the Act and are exclusive statutory representatives of bargain-
ing units of employees of the City. Local 353 and its affiliated
organizations represent a unit of blue collar employees; the Asso-
ciation represents a unit of white collar employees.

3. In the City's department of streets and sewers there have
been at all material times the. following positions that are involved
in this controversy:

-- An assistant superintendent of the department
-- A gene&l  foreman (foreman.2)
-- Mechanical equipment operators (ME0 1, 2, and 3)

The positions of superintendent and assistant superintendent are
management positions and are not in any bargaining unit. The general
foreman's position (along with that of other foreman) is in the white
collar unit. The ME0 positions are in the blue collar unit.

4. The City has a civil service system under the direction of
a civil service commission.
3,

All of the positions listed in paragraph
supra are within the civil service system and vacancies in them

musminarily be filled from lists prepared by the personnel
director on the basis of performance on competitive examinations.

5. The civil service rules also
ments (lasting no more than six months's

rovide for temporary appoint-

and for provisional appointments.
for emergency appointments,

Fmerkency  appointments are made
by the mayor for a period not to exceed 30 days. Provisional apooint-
ments are made by the appointing authority subject to the approval
of .the  director of personnel.
appointment if he

An applicant may receive such an
"meets the minimum qualifications to a position

in a class for which no appropriate eligible list exists.f'

6, An amendment to the rules also provides for a special
assignment on request by the mayor to the civil service commission.'
The assignment becomes effective Wpon'approvai by a majority vote
of said commission for a period to be determined by the Commission
but not to exceed one year."

7, The collective bargaining agreement between the Blue Collar
Union and the City contained the following 'provision:

Artic1.e  XIII
X x x

Section 4. An employee assigned to a higher classifi-
cation shall receive an additional 15@ per hour (or an
amount not to exceed 15$  per hour which will brin him
to the maximum step of that higher classification 5
the minimum rate for that classification whicheve;  gaunt
is greater, after five (5) days of work in the higher
classification, provided that the said employee performs
the work required by the job specifications of this said
higher classification during the period of time that he
is assigned to said higher classification. Said five day
period, once accumulated from January 1, 1973, shall qualify
the employee for the term of this Agreement. This section
shall not be applicable to the situation where work in the
higher classification is specifically required by the
definition of the employeels.  regular classification, nor
where the employee is being given the opportunity to train
for the higher classification. Such training shall not be
utilized as subterPuge  to avoid the purpose of this Article.
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a. If a deoartment  head wants to
tion with somebody working out of class

fill a civil service posi-
"t‘nere is a procedure by

whic'h if there is a man working out of classification for more
than three weeks, the department head notifies the Personnel Direc-
tor asking for his approval." If this goes on indefinitely the
personnel director might ask t:le department head to put in a
requisition.

9. Edward St. John (or St. Jean) was certified to the posi-
tion of assistant superintendent on December 28, 1977, and retained
that position until September 15, 1980.

10. In September, 1978, Jack Seeley who was in charge of the
north end waste treatment facility (or dump) was suspended.

11. At that time St. John was required to supervise the dump
in addition to his existing duties, Supervision of the dump took
from two thirds to three quarters of St. John's time.

12. At this time Stephen Joyce 'was an employee of the depart-
ment as ME0 1, an entry level position.

13. At this time Fred DeLeon, superintendent of the department,
assigned Joyce to perform many of the functions that St. John had
been performing.

14. For many years the positions of assistant superintendent
and general foreman had coexisted but there were periods when only
one of these positions was actually filled.

15. There was substantial overlap of functions between these
positions. When there was no assistant superintendent the general
foreman would do everything that an assistant superintendent would
do. When there was no general foreman the assistant superintendent
would do everything that a general foreman would do, When both
positions were filled the assistant superintendent would be the
supervisor of the general foreman but subject to this the "foreman's

1
'ob would be almost identical of what the assistant is doing now.'!
Tr. 115).

16. In September 1978 the general foreman's job was in exist-
ence but had not been filled for some time.

17. When Joyce was .assigned  to perform many of St. John's
duties he was paid extra compensation of $6.00 a week as working
out of class. At this time the minimum pay for assistant superin-
tendent was $16,500 a year or some
as ME0 1.

$8,000 more than Joyce's wage

18. This was done by agreement with the Blue Collar Union (and
presumably with Joyce) because the assignment gave Joyce the oppor-
tunity to be trained on the job and "to learn tine job on a full-time
basis to see how he could handle it." (Tr. 179).

19. The steps required by the civil service rules for temporary,
emergency, or provisional appointment to the post of assistant
superintendent were not taken in Joyce's case, nor were the steps
required for special assignment (see par. 6, suora).

20. Appointments of these types would be to positions not
covered by the collective bargaining units. (Tr. 58, 59).

21. Within the collective bargaining sphere the department
heads do make transfers of personnel to higher job classifications.

22.
John from

Joyce performed many of the functions formerly done by St.
September 1978 until mid-November 1980.

an employee IGO 1 succeeded him.
Donald O'Leary,

During this time he was certified
for an I>330  3 position and took an examination for a foreman's posi-
tion but did not pass it.
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23. The White Collar Union filed a grievance addressed to the
fact that Joyce (a blue collar unit member) was performing white
collar work,

24. This and other grievances were discussed in April, 1979.
At this time the City took the position that the functions per-
formed by Joyce out of class were managerial functions pertaining
to the position of assistant superintendent, and not white collar
functions. The Union claimed that Joyce was doing white collar work.
The Joyce grievance was not settled at this time.

25. On May 9, the Joyce grievance and others were discussed
by the parties before Jack Fusari, State Mediator, and the following
disposition made:

The Stephen Joyce case was resolved.
He will be taken off'White  Collar duties and
placed on ME0 3 position effective May 10, 1979.

26. At this session the City tias represented by Robert Spataro,
Esq., from the corporation counsel's office. No limitations on
Spatarols authority to settle the grievance were shown in evidence
or claimed by the City.

27. On May 21, 1979, Spataro wrote the following memorandum
to DeLeon:

Attached please find a copy of the grievances heard and
decisions reached on March 9, 1979.

It was brought out at the hearing that proper notice
(regarding the hearing date) was given to all interested
parties.

Please note that the Steven Joyce case was duly resolved
as follows: "He shall be taken off white'collar duties
and placed in ME03  position. The effective date being
May 10, 1979."

If you have any questions or comments regarding Mr. Joyce,
please feel free to contact me.

28. DeLeon continued to assign Joyce to the work formerly per-
formed by St. John and the White Collar Union took the matter to
arbitration as its contract with the City provided.

29. At an arbitration hearing on December 4, 1979, the foll,ow-
ing stipulated award was entered:

Stephen Joyce shall not be assigned nor shall he
perform, any duties of General Foreman or other
duties clearly within the white collar unit.

30. DeLeon thought this a bad decision and. declined to follow
it.

31 l There was evidence of other instances where a department
head had assigned a blue collar worker to white collar duties under
the purported authority of the working out of class provisions of
the blue collar contract. In none of these instances had the white
collar union filed a grievance. There was no evidence to indicate
what if any civil service steps were taken in these other cases or
what the circumstances of these assignments were. There was no'
clear and convincing evidence that the White Collar Union knew of
or acquiesced in this practice.
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Conclusions of Law

1. By the grievance disposition of Ib1a.y  9, 1979, and the
stipulated award of January 8, 1980, the City in effect agreed
that Stephen Joyce was performin g the general foreman's wor!c  within
the white collar bargainin,0 unit and that he would no longer be
assigned to such work.

2. By its failure to comply with this disposition and award
the City violated section 7-470(a)(6) of the Act.

3. The City and the Blue Collar Union could not validly agree
to the assignment of a blue collar employee to a white collar job
without the assent of the White Collar Union.

4. Where past practice is offered to show such assent it
must be coupled with clear and convincing evidence that the prac-
tice was known to the party to be affected and such evidence is
lacking here.

5. The assignment of Joyce did not conform to the blue collar
contract or to past practice and was excluded from the application
of the contract.

Discussion

I.

Case Ko. MPP-5717

The Union claims that when DeLeon assigned Joyce to perform
most of St. John's work, Joyce was doing white collar work formerly
done by the general foreman. The City claims that Joyce was then
performing the,work of theI assistant superintendent and therefore
management work outside the sphere of any bargaining unit. The City
also claims that the general foreman's job was no longer in exist-
ence when Joyce's assignment was made.

These were the very'claims made by the respective parties in
the course of the White Collar Union's grievance. In the light of I
them the meaning of the disposition (5x. 65) and of the stipulated
award (Ex. #3) become clear. The grievance was settled on the basis
of the Union's version; .the  City accepted the claim that what Joyce
did was white collar unit work and agreed that he would do no more
of it.

At this stage Spataro acted for the City. There was no claim
by the City that he lacked authority to make this settlement which
was well within the issues tendered by the grievance. Spataro was
a member of the corporation counsel's office and was sent by the
City to negotiate and settle the grievance without any disclosed
limitation on his authority to do so. Ye infer that he had actual
authority to make the settlement he did; in any event the City had
clothed him with apparent authority to do so.

DeLeon obviously disagreed with the settlement and simply '
ignored it; he made no change in Joyce's assignment. The sequel
to that was the Union's move to arbitration and the stipulated
award.

While the terms of the grievance disposition and the award are
not without some ambiguity on their face, in context they both
clearly meant to uphold the Wnite.Collar  Union's contention that
Joyce had been doing the general foreman's white collar unit work
and that he was to be taken off of it and placed back in his KEO 3
job.

If the parties had intended to agree that Joyce was not doing
the general foreman's vl'nite collar work (but rather managerial v;ork)
then neither the disposition of Kay 9th nor the stipulated award
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makes any sense. T'ney  would mean that Joyce was to be taken off
work he was not doing and was not to be assigned to work that
had no existence (in the City's words, to a phantom position).
Clearly the Union meant no such thing. If indeed the City did,
in the face of the Union's claim, then it was toying with truth,
and we do not believe that was the case.

At the hearings before this Board the City adduced some evi-
dence tending to show that the general foreman's position was not
in existence at the time covered by this dispute. Admittedly there
was no incumbent, but DeLeon  went further and stated that the posi-
tion had been abolished and was no longer budgeted. There was no
documentary or other evidence to support this statement and it is,
quite inconsistent with the City's clearly implied agreement that
Joyce was doing general foreman's white collar work. In view of
these admissions we find that the position of general foreman was
in existence and that Joyce was doing white collar unit work when
he was assigned to St. John's duties. Even if we are. wrong in this
conclusion it is apparent that the parties settled the grievance
and stipulated to. the award on the basis that this was true and
this is enough to require an order implementing the settlement and
award even if the parties were mistaken in their factual assumptions.

The existence of those assumptions is corroborated by the fact
that if Joyce had been put in the assistant superintendent's manage-
ment position, this would have been in violation of civil service
regulations since Joyce had not qualified to fill this post in any
capacity (temporary, emergency, provisional, or special assignment)
provided for in the civil service system. If the assignment could
be justified at all it would be as an assignment out of class under
the Blue Collar contract, and this was not available for assignments
out of the bargaining unit sphere.

The City and the Blue Collar Union invoke the provisions of
the blue collar contract to justify the assignment of Joyce to work
out of class, But this provision does not purport to state the
circumstances under which an employee may be so assigned; it simply
specifies the pay to be received when and if such assignment is
made. Nor could the provision be stretched by interpretation to
justify assignment of a blue collar worker into a white collar job.
The City and the Blue Collar Union may not by their contract imnose
burdensome obligations or conditions upon those who are not a&es
to the contract. See City of New London, Decision No, 1128
City of Bridgeport, Decision No. 1648 (1978).

P1973);

If, then, the blue collar contract purports to justify what was
done in Joyce's case, it is to that extent invalid unless the Vhite
Collar Union assented to it.

The Blue Collar Union introduced some evidence that such
assignments had been made in the past and that the White Collar
Union had not grieved them. The only legal relevance of such past
practice in the present context would be to show acquiescence by
the White Collar IJnion. It has some tendency in that direction
but in the circumstances of this case we do not find such acquies-
cence. Some of the assi nments were apparently to jobs in the white
collar unit (see Ex. #16$ but the circumstances of the assignments
were not shown and the only basis for an inference that the Khite
Collar Union knew about them is their frequency, The president of
the White Collar Union testified in its behalf and was cross-
examined by the Blue Collar Union's counsel. He was not asked
about the above incidents (which were put in evidence at the end
of the second hearing). We think that before the White Collar
Union should be found to have waived its rights by acquiescence
in a practice so detrimental to it, its knowledge of the practice
should be shown by evidence more clear and convincing than that
presented here.

Another factor militates
here.

against a finding of acquiescence
If the former incidents show accuiescence  at all, it was

acquiescence to assignments made pursuant  to the Dl.vr:  Collar con-
tract-* The assignment of Joyce was excluded from the contract and
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the rate of pay given him was not that prescribed by the contract.
The City and Blue Collar Union (and, presumably, Joyce himself)
agreed to an arrangement whereby Joyce :;as paid $320 extra per year
for doing a job that, on the City's claim, should have paid him
about $S,OOC more than he was getting. The explanation given for
this rather startling discrecancy  was that the assignment would
afford good training for ultimate promotion, Thus it falls within
an express exclusion from the contract provision, viz. "This sec-
tion shall not be applicable to the situation.,.where the employee
is being given the opportunity to train for the higher classifica-
tion." The parties evidently did not think the section applicable
for they fixed the compensation at about 4% of the amount called
for by provision.

For all the reasons given above, neither the blue collar con-
tract nor the claimed past practice can justify the assignment of
Joyce to a white collar position. Norcan  they excuse what we
find to be a clear failure to abide by the grievance settlement
and the stipulated arbitration award.
of remedy.

This brings us to the matter
The Act itself requires a cease and desist order.

Beyond that the Board is empowered to "take such further affirmative
action as will effectuate the policies of LThe A@' Section 7-471
(4103). If pecuniary loss has been caused,to  a union or its members
by a prohibited practice it is customary to order that the one who
suffers the loss be made whole; this is a general principle of legal
redress and we think its application here will effectuate the poli-
cies of the Act, The only question under this head is how to
compute the loss caused by Joyce's wrongful assignment since the . '
date of the award, January 8, 1980. The Union's complaint suggests
that it be measured by the "total amount of monies paid to Stephen
Joyce, including overtime, plus interest at the legal rate." This
might be excessive. It does not seem to us likely that any member
of the white collar unit would have been paid this ,amount  in addi-
tion to what he did in fact receive for the period in question, In
fact we find no sufficient evidence in the record to measure the
loss to be compensated. Khat we shall do then is to leave the
amount to the parties' negotiation and agreement with a reservation
of jurisdiction to determine the matter upon the presentation of
further evidence if the parties cannot agree.

II.

.Case No. MPP-5712

What has already been said disposes of the Blue Collar Union's
complaint. This charges that the agreement disposing of the Vhite
Collar Union's grievance and the stipulation for arbitral award
"altered conditions of employment for temporary assignment of
Stephen Joyce to Foreman position, Eureau of Streets." As we have
seen above Joyce's assignment was justified by neither contract nor
past practice and was in clear violation of the White Collar Union's
rights. This complaint must be dismissed.

0 R D E R (Case No. MPP-5717)

By virtue of and pursuant to the power vested in the Connecti-
cut State Board of Labor Relations by the I~iunicipal Employee Relations
Act, it is hereby

ORDERED, that the City of Xaterbury

I. Cease and desist from assigning Stephen Joyce or any other
member of the blue coilar unit to.the duties formerly performed by
by Edward St. John or by the general foreman, and from failure to
comply with the grievance settlement of Kay  9, 1979 and the arbitra-
tion award of January 8, 1980, as this settlement and award are
interpreted in the foregoing findings of fact, conclusions of law,
and discussion,
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II. Take the follo:\ring affirmative  action which the Coard
finds will effectuate the policies of the Act:

(a) Make whole the member(s) of the White Collar
Union for any loss they, or any of them, suffered because
of the assignment of Stephen Joyce and his successor to
perform t'ne duties formerly performed by Edward St. John
and by the general foreman, from January 8, 1980 to the
time when such assignments cease. The parties are to
negotiate the amount of this loss. Jurisdiction is re-
tained to determine this amount upon the presentation of
further evidence if the parties cannot agree.

(b) Post immediately and leave posted for a period
of sixty (60) consecutive,days  from the date of posting,
in a conspicuous place where the employees involved cus-
tomarily assemble, a copy of this Decision and Order in
its entirety; and

(c) Report to the Connecticut State Board of Labor
Relations at its offices in the Labor Department, 200 Folly
Brook Boulevard, Piethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order of the
steps taken by the City of Waterbury to comply therewith.

Case No. MPP-5712

By virtue of and pursuant to the power vested in the Connecti-
cut State Board of Labor Relations by the 1unicipal  Employee Relations
Act, it is

ORDERED, that the complaint herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y
s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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