
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR  RELATIONS

I In the matter of
I

i CITY OF NEW HAVEN I
Decision No. 1996-A

March 11, 1985
1 NEW HAVEN POLICE UNION LOCAL 530 1
and COUNCIL 815, AFSCME, AFL-CIO

Case No. MPP-5891

A P P E A R A N C E S :

Victor Binkoski, Director of Labor Relations
for the City of New Haven

Frank 3. Raccio, Esq.
for the Union

DECISION ON COMPLIANCE .

This is a sequel to City of New Haven, Decision No. 1996 (February
25, 1981). In that case we found that the City of New Haven (City> had
engaged in practices prohibited by the Municipal Employee Relations Act (the
Act) and issued the following order to the City:

I. .Cease  and desist from its failure to assign regular
police officers to the protection of elderly housing units in
the manner that was practiced between August, 1979, and June
30, 1980, unless and until either (1)  a different method of
protecting said units is negotiated between the parties, or (2)
final impasse in such negotiations is reached.

II. Take the following affirmative action which the Board
finds will effectuate the purposes of the Act:

(a)  Make forthwith the assignments described in
Part I of this Order under the conditions there specified;

(b)  Make whole those officers who requested the work
after July 1, 1980 (see Exh. #8> a newho were denied the
opportunity to perform such work for the loss they
suffered because of such denial. This should be computed
by taking the amount of pay they would have received for



such assignment and subtracting therefrom the amount of
any overtime or extra duty pay they did in fact receive
during the period covered by their deprivation of the pay
for elderly housing protection.

(c)  Post immediately in a conspicuous place where
members of the bargaining unit customarily assemble, and
leavei  posted for a period of sixty (60) consecutive days
from the date of posting, a copy of this Decision and
Order in its entirety; and

(d) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department building,
200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision
and Order, of the steps taken by the City of New Haven to
c o m p l y  t h e r e w i t h .  ,

I I I . Jurisdiction is retained over the matter for the
determination of the amounts due under Part II (b)  of this
Order in the event that the parties are unable to agree upon
the amounts.

The City subsequently appealed our Decision and Order to the superior
court. The court reviewed the case on the merits and on, July 26, 1983
issued its Memorandum of Decision fully affirming our Decision and Order.
City of New Haven v. New Haven Police Union Local 530, Dk. No. 192484
Superior Court, Judicial District of New Haven at New Haven (July 26, ’
1983). The City took no appeal from the court’s decision.

The parties subsequently met to discuss how the back pay provided for
in our order should be determined. After meeting and discussing this
question, the parties were unable to agree. As a result, the parties’
dispute concerning determination of back pay was submitted to the Board
pursuant to Section III of the Order.

The parties appeared before the Board for hearings on April 10 and
July 18, 1984. Both parties were provided a full opportunity to adduce
evidence, examine and cross-examine witnesses and make argument. The City
chose to rely on the argument it made at the hearings. The Union elected to
file .a wr.itten  brief, which was received by the Board on October 9, 1984.
On the basis of the entire record before us, we issue this decision on
compliance.

At the hearing, it was determined that in September 1983 the City
._  _..  -_ - ..---...resumed  -assigning regular police officers to the elderly housing -units- in -.  .---  ----.--.  -.----

the manner that was practiced between August 1979 and June 30, 1980. There-
fore, there has been no failure to comply with Part I of our order from
September 1983 to the present.
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However, the parties have been unable to agree on what constitutes
compliance with Part II (b) of our order for the period July 1, 1980 to
September, 1983. The following issues were presented and we answer them as
set forth below.

The first issue concerns what we meant in Part II (b) of the order
wherein we stated the City must “Cmlake whole those officers who requested
[work at the elderly housing units] after July 1, 1980 (see Ex. 58) and who
were denied the opportunity to perform such work for the loss they suffered
because of such denial” and that this back pay “should be computed by taking
the amount of pay [the  aforementioned employees] would have received from
such assignment and subtracting therefrom the amount of any overtime or
extra duty pay they did in fact receive during the period covered by their
deprivation of the pay for elderly housing protection.lt

The City argues that in arriving at the amount due, deduction must be
made by total extra duty earnings by each officer on an annual basis. The
Union, on the other hand, argues that the phrase “period covered by their
deprivation of the pay for elderly housing protection” means that only other
overtime or extra duty work performed during the hours the officers would
have worked at the elderly housing units must be deducted. Our intent, and
we believe the clear intent of the language used in the order, was that only
overtime or extra duty work which was performed at the time the officers
signed up for work at an elderly housing unit should be deducted. The
purpose of this subtraction was that an officer not get paid for a night of
elderly housing unit work when he in fact worked an extra duty job or
overtime elsewhere. If an officer did not work elsewhere on a night he
signed up for the elderly housing work, he would ordinarily have been
available for the elderly housing work but for the City’s illegal withdrawal
of that work. In such cases, the officer suffered a loss for which our
order requires compensation. Thus, we find that the Union’s position on
this issue is correct.

We should at this point mention something which was implicit in our
order and although no dispute has yet arisen on the question, a comment now
perhaps will forestall a problem later. As is discussed above, to have
suffered a loss an officer must have been available for work on the night he
had signed up for elderly housing unit work. Therefore, if the employee was
sick on the day of the work in question or on suspension from duty, he would
not have been available to work. Therefore, deduction must also be made for
any night when an officer was signed up for elderly housing work but was in
fact out sick that day or on suspension. The parties seem to have
recognized this limitation, but we feel it prudent to make the point clear.

There is also a question concerning the rate of pay which is
applicable. In the original order, we noted th=otwithstanding  a
provision in the 1979-82 contract which called for a higher rate of pay for
extra duty work performed on weekends and holidays than was paid on week
days, the parties had made a side agreement that the extra duty assignments
at the elderly housing units would be paid at the weekday rate even on
holidays and weekends. The Union argues that back pay for holidays and
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weekends for the period beginning July 1, 1982 (the day the successor to the
1979-82 contract took effect) should be calculated at the higher rate for
holidays and weekends and not at the lower weekday rate. On this point, we
refer to the language of Part I of our order wherein we said that the City
was to assign officers to the elderly housing units “in the manner that was
practiced between August 1979  and June 30, 1980.n  Until these extra duty
assignments were discontinued, the manner of assignment included with it the
practice of paying at the weekday rate even on holidays and weekends. We
believe that payment of a holiday and weekend differential during the back
pay period was and is not contemplated under our original order.*
Therefore, the rate upon which the back pay is to be calculated shall be the
weekday rate which was in effect on the day of each extra duty work
assignment in question.

The final question is whether the pre-July 1, 1980 record of extra
duty work at elderly housing units of the officers who signed up after July
1, 1980 is relevant to calculating back pay. The City argues it is. The
Union argues it is not. For two reasons, we agree with the Union on this
point. First, this is not a consideration recognized in the original order.
That order simply requires that the City pay “those officers who requested
the work after July 1, 1980 (see Ex. #8) and who were denied the opportunity
to perform such work for the loss they suffered because of such denial.”
Prior history of working those particular jobs is not a condition for
eligibility for back pay. The order only requires that the officer signed
up for the extra duty shift in question, was available for the shift, and
was unable to work it because of the City’s denial of the work. In addition
to not being provided for in the original order, we agree with the Union’s
contention that comparison of an officer’s pre-July 1, 1980 history of
signing up for extra duty work at the elderly housing units with his post-
July 1, 1980 record of signing up would be of doubtful probative value of
anything. There are many variable considerations that affect the amount of
extra duty work an officer performs from year to year and where he chases  to
perform it. For example, protracted absences due to illness or injury,
promotion, changes in the work schedule, family and other personal
considerations, etc. make it impossible to use extra duty earnings in prior
years as a factor to consider in determining the amounts to be paid to
officers under the order.

At the hearing, the Union presented documents obtained from the City
which showed which employees signed up for elderly housing unit extra-duty
work on which dates for the period July 1, 1980 to September 1983. Subject
to verification by the City, the parties should at this point make the
necessary calculations based on those records making appropriate deductions
in accordance with our original order and this decision. To assist the
parties in promptly calculating the amounts in question, we shall direct the
Agent of the Board to meet jointly with the parties.

l We should point out that if the City is now paying the holiday and
weekend differential for current elderly housing work and the current
contract provides for payment of such a differential, then the City could
not discontinue the differential without violating the current contract.
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O R D E R

By virtue of and pursuant to the powers vested in
State Board of Labor Relations by the Municipal Employee
is hereby

the Connecticut
Relations Act, it

ORDERED, that the parties meet promptly with the Agent of this Board
and arrive at a back pay agreement which conforms with our order in Decision
No. 1996  and this present decision.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Patricia V. Low
Patricia V. Low

s/ Cornelius J. Scanlon
Cornelius J. Scanlon
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CSFLR Decn.
# 1996-A
(MPP-5891)

.

. .

CVa5-0236323  S .. SUPEXOR  COU,'IT

CITY OF NZX HAVE:? : JUDICIAL DISTRICT OF
14EBI HAVE:,1  HELD AT

vs WEST HAVE:?

CONNECTICUT STATE BOA.?D
OF LABOX ?ELATIO:jS  ET AL OCTOBEX  25, 1985

On February 2.5,19'31 the defendant, Connecticut State

Board of Labor ?elations  (Hereinafter Board) issued a Decision

and Order aga'inst the plaintiff, City of Xew Haven (Hereinafter

City). The Board found that the City had violated the

14unicipal  Employr?e  3elation.s  Act  by employing non-bar~niniq;

unit part-time police officers to work.at  City elderly housir:?

units instead of utilizing full-time police officers to perr'orz

that work. As a result, in Section II, subparagraph (b) of it;s
I

Order, the 3oard ordered 'the City to make whole those bargainin<?  j/
unit officers who had requested work at the elderly housing unit.4

I
after Jul~j 1, 1'3% and who were denied the opportunity to perfor?!

such work as a result of the City's illegal actions. Under

Section III of its Order, the Board retained ,?urisdictiot-i  of

the Section II(b) compensation matter, In the event that the

parties were unable to agree upon the calculation and measure

of compensation, the parties were to return to the Board for

consideration of that issue. .

On April 13, 1931 the City appealed from the Board’s

Decision and Order to the Superior-Court. On July 26, 1??3 the

court affirmed the Board' s Decision and Order., . .
,, :: 1.11  ,'



The City did not make the payment  required by

Section II(b)' of the L3'oard's  Order. Xith the Board's assistance

the parties entered i2to discussions concerning the calculation.

of the make s/hole  remedy. The parties were unable to reach

agreement. The matter was then brought before the Board for a

hearing. Fiearings  \alere held on April 10, 1934 and July 13, 1931+

On siarch  11, 193.5 the 3oard issued a Decision on l

Com!iance_ - . qec.tion II(b) of that decision (1936-A) reiterated

the 3ake whole remedy set forth in Section II(b) of the

ori.Final decision. (1995). In addition, the Soard ordered the

carties to aeet with its agents to a-rive at a back pay agreenen

C!O~;‘O~~li  ntv 'CC ?eC+1- ,, -ton I I ( b ) .

The City appeals fr 0% the Decision on Compliance

pursuar.'f,  to Connecticut General Ttatutes Section 4-133.  The

City claims that the ;3oard  erred in refusing to consider the

I"'~0 record of extrc duty work at the cld&ly

hOUsir;r u?‘li..ts of the nolice officers who signed ug for that

work after July 1, 19?3 ir, calc~~lstiz-~g  back pay. The Cit;l also

clai?s t-hat the Soard erred in refusing to consider the total

annual extra duty earnings of officers who signed un for the

?'I 0 r 2 after July 1, 1930 as a neasure of the amounts due to therrl

mder 7ection II(b) of the original Order.

The 3oard and the Police Union ha;re brought notions to

dimiss the City's ar>?eal. The grounds for the Board's notiol?

are that the Ci,ty's appeal seeks review of an issue (the 3oard's

calculation of the make whole award taking into consideration

only the Fast July 1, 19.31 time  period) that was decided in the ,

;3oard's original Order a:@ which the City failed to raise on itsi
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original appeal of that Order. The 3oard therefore argues that

the City is barred from raising the same issue in its second

appeal under the doctrine of res ,judicata.

Similarly, the grounds fo-r the Union's motion are that

the City's second appeal. is no more than an attempt to obtain

,judicial review of an issue that the City should have addressed

in its original appeal.' The Union claims that the second appeal

is untimely filed under Connecticut General Statutes Section b- i

133(b).

The City has ob.iectcd to the motions to dismiss claim-

ing that: 1) the I.331 3ecisioz1 and Order and its affirmar:ce

in 19.33 concerned only the issue of the City's liability, ?:I:!

2) .-that  the City's presnnt. anDeal. . and' the underlying Decision

on Com?,liance  concern the correct measure and calculation of

damages. The City claims that the 3oard's Decision and Order

o~*;Ire,ss!.~I..L J reserved *iurisdiction for future consideration of any

disag.rcement  among the parties reparding  the measure al;d

calculation of damages. 3ecause the 3oard reserved ,-!urisdicrior!j f

over damaces, the City claims that the 3oard's  ruling  was a~

interlocutory order renderin,?  the doctrine of res judlcata

inapplicable.

The defendant Union opposes the City's ap?eai on

timeliness grounds arising under Connecticut General 7tatut.e:
.

'section 4-133(b).
I

That section requires that an aggrieved perso?

appeal a decision withi.n forty-five days after "mailing of the I

notice of the final decision of the a'gency". The failure to

file an appeal from an administrative decision within the time  ;

set by statute renders the a~?ca?  invalid and donrives  the

-3-
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.
courts of jurisdiction  to hear it. 2ozers vs Commission  on

Human r)iFrhts  and Opportunities,  195 Conn.  543,550 (1935).

The final  decision date of the aoard is dated

March 11, 1935.  The City filed its appeal on April 9, 1935.

The City's aopeal was timely.filed  under Connecticut  General

Statutes Section 4-133(b).

The doctrine of res ,judicata holds that an existing..
.

final  riudgent rendered unon the merits without  fraud or

collusion by a court of competent  jurisdiction  is conclusive

of causes of actio:l and of facts or issues ",iiereby litigated as

t o  t h e yjzrtir-s or their nrivics in all other actions in the

,cEiTc? 01.  . a:~y  other ,+udicial tribunal of concurrent  ,,jurisdiction.

i-he sa:ne cause of action is again sued  on, the prior ,judg2ent is

c? bar with respect to any claims relating to the cause Gf action

:*:hl.ch  ~/e-e  actual?  y made or Ttrhich  might have been made.  . h'ad!? ' s

Dairy, suora at 553-560. in order for the doctrine of res

.2udicsta to agyly,. two requirements  are necessary: (a) identity

of cause or" action or of issues; and (b) an ad.iudication.on  the

merits. :;c?;+' IXlfond 3lock Co. vs Erickson, 3 Corm. Cir. Ct. 1,

3 (?954). A dkcision of an administrative  board acting in a

duly authorized  .-iudicial  ca:,ncity  is a prior decision  within'the

rule of res judicatn.. Corcv vs Avco-Lvcominf:  Division, 153 Con:-!

399,313 (1972).

Those administrati71e  agencies which are called upon to

weiRh e*lidence  and to reach conclusions  have been defined as

acting in a quasi-,judicial  capacity. Kagnan vs .4naconda Indust:

Inc., 37 Conn.  Yup. 3:3,13 (l?YO). In rendering  its Decision end

Order, the State Labor !?elations  3oapd acted in such a quasi-
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judicial capacity. The Labor 3oard's  Decision and Order dated

February 25, 1931  is a "prior  decision" to which the doctrine

of res ,judicata is applicable.

The Board's Order to the City to make whole those

police officers who had suffered loss and delineating the method

by which the officers' compensation was to be calculated first

appeared in the Doard's  Decision and Order of February 25, 1931.

,See  Order dated February 25, 1931, Section II(b), The decision

and order were made after a'hearing on the merits of the

Police Union's complaint. '

The City found it was aggrieved by the Order and

appealed to the Superior Court therefrom. The zroutids  for the

-City's appeal were that it should not be required to bargain

with the Union "over e matter (?resunably  the assig.nment  oi

non-bargaini:-g  unit members to perform estra  duty work) which is

not the'sub,jcct  of mandstory  coll~~ct.ive  bar,gaininc  between the

City and the Union", In its auneal  the:  City did not address

directly any dispute  it may have had with the 3oard  over ';he

method by which the officer's loss was to be calculated.

The !'lesorandu::!  of Decision of the court i n di smi 5 :: i!I!.r .>

the City's a??eal  focused solely on the mandnt.ory  sub;;cct of tl??

bargaining claim raised in the City's appeal.

The City's newly raise.d  claim that the 3oard  erred in

its method of fashioning the t'ma!<c  whole".  reiiedy  as embodied.

in Section II(b) is a claim the City had the opportunity to

raise in its April 13, 1931  appeal from the Board's original

Order. In failin;:  to r aise that claim on its first appeal,

when the claim night have been raised, and in failing to pursue
. _

-5-

I it at all until after the issuance of an order to comply, the

City is now barred from having the claim reviewed.

The City's appeal is dismissed.
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CSBLR  Decn. #1996-Ai....T.  -.

Case MO.  MPP-5891

go. 236923 : SUPERIOR COURT

JITY  OF NEW HAVEN : JUDICIAL DISTRICT

V. : OF NEW HAVEN

'ONNECTICUT STATE BOARD

IF LABOR RELATIONS : MARCH 3, 1988

MEMORANDUM OF DECISION

On July 7, 1980, the New Haven Police Union Local 530 and

Council  #15,  AFSCME, PCL-CIO (Union) filed a complaint with the

state  Board of Labor Relations (Board) pursuant to §7-471(4)  of

the General Statutes alleging that the City of New Haven (City)

'had engaged and were engaging in practices prohibited by the

4unicipal  Employee Relations Act." After a hearing, the Board, in

:ase  No. mpp-5891 Decision No. 1996 dated February 25, 1981,

zoncluded that this ' .'. . unilateral decision by the city to

substitute employment of non-bargaining unit part-time police

officers  for the employment of bargaining unit members constituted

3 practice prohibited by the Act"; accordingly, the Board issued

the following order which provides, in pertinent part:
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"ORDERED that the City of New Haven

I . Cease and desist from its failure to

assign regular police officers to the

protection of elderly housing units in the

manner that was practiced between August,

1979, and June 30, 1980, unless and until

either (1) a different method of protecting

said units is negotiated between the parties,

or (2) final impasse in such negotiations is

reached.

II. Take the following affirmative

action which the Board finds will effectuate

the purposes of the Act: . . .

(b) Make whole those officers who

requested the work after July 1, 1980 . . . and

who were denied the opportunity to perform

such work for the loss they suffered because

of such denial. This should be computed by

taking the amount of pay they would have

received for such assignment and subtracting

therefrom the amount of any overtime or extra

-2-



duty pay they did in fact receive during the

period covered by their deprivation of the pay

for elderly housing protection.

III. Jurisdiciton is retained over the

matter for the determination of the amounts

due under Part II (b) of this Order in the

event that the parties are unable to agree

upon the amounts."

This decision was appealed by the City to the Superior Court,

i.e. City of New Haven v. New Haven Police Union Local #530,- - - - -

superior Court Docket No. 192484. On July 26, 1983, Judge

3ogdanski rendered his decision in said appeal and therein

concluded, as to the finding of a prohibited practice, that I'...

the Board's conclusions are amply supported by substantial

evidence" and found no error. No appeal was taken from that

decision.

Subsequently, the City and the Union met with the Board's

4gent  to discuss computation of the amount of payment to be made

3y the City to "[m]ake  whole those officers who requested the work

after July 1, 1980 . . . and who were denied the opportunity because

sf such denial" as provided by Section II (b) of the Board's Order

-3-



.

of February 25, 1981. When the parties failed to reach an

agreement, the "parties' dispute concerning determination of back

pay was submitted to the Board pursuant to Section III of the

3rder."

The parties presented evidence to, and were heard by, the

Board on April 10 and July 18, 1984 '1 on what constitutes

compliance with Part II (b) of (its) order for the period July 1,

1980 to September 1983." On March 11, 1985, the Board rendered

its Decision on Compliance, i.e. Decision No. 1996-A, and ordered

the parties to "meet promptly with the agent of this Board and

arrive at a back pay agreement which conforms with our order in

decision  No. 1996 and this decision." The parties have met: the

Zity  and the Union agree that if the decisions of the Board on

February 25, 1981 and March 11, 1985 are upheld "in all respects

the amount due to the bargaining unit would be $213,887.50.

The request of the City that this Court reconsider the

decision of Judge Bogdanski is denied.

Presently before the court is the appeal of the City from the

Decision of Compliance, dated March 1.1,  3.985. The appeal is

governed by §4-183(f)  and 57-471(4)  of the General Statutes

The plaintiff "appeals from the Decision on Compliances  (No.

1996-A) of the Board, and prays that the Court

a) reverse said decision: or
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I

b) modify said decision as to the calculation of back pay soiI

that:

i) the pre-July 1, 1980 records of extra
1
,

duty work at elderly housing units of

officers who signed up therefore after

July 1, 1980 are to be considered in

calculating back pay: and

ii) a deduction from calculated back pay

be made for the total extra duty

earnings of each officer on an annual

basis: or

cl remand the case for further proceedings."

Community Development grant funds were used by the City to,

Tire  bargaining unit members as
I

extra duty policemen to provide;

security at thirteen elderly housing sites. Commencing July 1,: /

1980, the City reduced said funds to $125,000.,  approximately one-!

calf  of the fund previously appropriated: and it unilaterally:

decided to hire part-time, non-bargaining unit, policemen to;

provide  this protection for the thirteen elderly housing units. '

This unilateral action continued for the period July 1, 1980,

to September 1983. It is this unilateral action which the Boardi

found to be a prohibited practice in violation of the Act.

Pursuant to §7-471(4)(B) of the General Statutes, upon ai
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finding that there is a prohibited practice in violation of thl

Act, the Board has the authority to "take such further affirmativ

action as will effectuate the policies of sections 7-467 to 7

477,...".

MERA is "closely patterned" after the National Labo

Relations Act, 29 U.S.C. §§141-189. Winchester v. Connecticu-

State Board of labor Relations, 175 Conn. 349,- 354; Windsor v

Windsor Police Dept. Employees Assn., Inc. 154 Conn. 530, 536

II . . . '[Tlhe judicial interpretation frequently accorded th

federal act is of great assistance and persuasive force in thl

interpretation of our own act."' Winchester, supra, 354; Imperia

Laundry, Inc. v. Connecticut State Board of Labor Relations, 14- - - -

Zonn. 457, 460; Windsor, supra, 536; West Hartford .Educatio

4ssn.,  Inc. v. De Courey, 162 Conn. 566, 579.- - -

In this case, the remedy fashioned by the Board is within thl

scope of remedies authorized by section 7-471(4)(B). Compare, 2'

J.S.C. 5160(c).

"The particular means by which the effects of unfair labo:

practices  are to be .expunged  are matters 'for the Board not the

courts  to determine.'" Phelps Dodge Corp. v. Labor Board, 31:-

J.S.

539 ;

3nce

177, 187-189; Virginia Electric Co. v. Board, 319 U.S. 533- -

Labor Board v.- Seven-Up Bottling Co., 344 U.S. 344, 346

the Board has exercised its "informed discretion" and ha:
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iashioned a remedy which it deems necessary to effectuate the

)olicies  of the Act, the Court will give "considerable weight to

:hat administrative determination"; that determination "should

stand  unless it can be shown that the order is a patent attempt to

achieve ends other than those which can fairly be said to

effectuate  the policies of the Act." Virqinia Electric Co. v.- -

ioard, supra, 540; Conn. State Labor Relations Board v. Conn.- -

lankee  Greyhound Racing, Inc., e t t , 175 Conn. 625, 640; NLRB v.- -

Jnited Contractors, Inc. 713 F.2d  1322, 1329.

Policies of the NLRA, and those of MERA, include "promotion

)f industrial peace, the prevention.of  unfair labor practices and

brotection  for victimized employees." Dayton Tire & Rubber Co. v.- - - -

lLRB, 591 F.2d  566, 570.

Attainment of these policies "through expert administration

.n collaboration with limited judicial review must not be confined

within narrow canons for equitable relief deemed suitable by

:hancellors  in ordinary private controveries." Phelps Dodge

:orp.,  supra, 188; Virginia Electric Co., supra 543.

Judicial review of the Board's action is governed by the
,

Jniform Administrative Procedure Act ("UAPA"), Connecticut General

itatutes 54-166  through §4-189  and §7-471(4)(D);  the scope of that

:eview  is very restricted. New Haven v. Freedom of Information--m -

Yommission, 205 Conn. 767, 773 (1988); Lawrence v. Kozlowski, 171-
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Zonn. 705, 707-708 (1976). v .Briggs - State Employees Retirement

Commission, 13 Conn. App. 477. Connecticut General Statutes §4-

183(g) provides:

(9) The court shall not substitute its
judgment for that of the agency as to the
weight of the evidence on questions of fact.
The court may affirm the decision of the
agency or remand the case for further
proceedings. The court may reverse or modify
the decision if substantial rights of the
appellant have been prejudiced because the
administrative findings, inferences,
conclusions, or decisions are: (1) In
violation of constitutional or statutory
provisions: (2) in excess of the statutory
authority of the agency: (3) made upon
'unlawful procedure: (4) affected by other
error of law: (5) clearly.erroneous  in view of
the reliable, probative, and substantial
evidence on the whole record: or (6) arbitrary
o r capricious or characterized by abuse of
discretion or clearly unwarranted exercise of
discretion.

L'he court may not retry the case or substitute its own judgment

for that of the agency. New Haven v. F.O.I.C., 205 Conn. at 773;- - -

: & H Enterprises, Inc.- - - v. Commissioner of Motor Vehicles, 176- - -

Zonn.  11, 12; Connecticut General Statutes 14-183(g). The

:redibility  of witnesses and the determination of issues of fact

ire matters within the province of the 'administrative agency.

Iospital of St. Raphael v. Comm.- - 182- on Hospitals-, & Health Care,-

:onn. 314, 318; Altholtz v.- Dental Commission, 4 Conn. App. 307,

11-o. The factual and discretionary determinations of an agency

-8-



ire to be given considerable weight by the court. Connecticut

Hospital  Association v. Comm. on Hospital & Health Care, 200 Conn.- -

L 3 3 , 1 4 0 ; Board of Aldermen v.- - Bridgeport Community Antennae

relevision Co., 168 Conn. 294, 298-99. However, it is for the

:ourt  to expound and apply governing principles of law.

Connecticut  Hospital Association, 200 Conn. at 140; NLRB v. Brown,- -

380 U.S. 2 7 8 , 2 9 1 ; Real Estate Listing Service, Inc. v. Real- - -

estate  Commission, 179 Conn. 128 138-39.

The court's ultimate duty, however, is to decide whether, in

Light of the evidence, the agency has acted unreasonably,

arbitrarily, illegally or in abuse-of its discretion. New Haven- -

I. FOIC, 205 Conn. at 773; Buckley v. Muzio, 200 Conn. 1, 3;- -

3urnham v. Administrator, 184 Conn. 317, 33.2.-

The court does not try the matter de novo. On factual issues

Iresented  to the Board, it can do no more than examine the record

10 determine whether the findings are supported by substantial

evidence. National Labor Relations Board v. Columbian Enameling &- -

stampin Co., 306 U.S. 292. Essentially, substantial evidence is

such "relevant evidence as a reasonable mind might accept as

idequate  to support a conclusion. Consolidated Edison Co. v.- -

Jational Labor Relations Board, 3 0 5  U . S . 1 9 7 , 2 2 9  ; Imperial

Laundry, ., v. Connecticut State Board of Labor Relations, 142Inc - -

Zonn. 4 5 6 - 4 5 7 ; National Labor Relations Board v. Columbian-

-9-



Enameling 5 Stamping Co., supra, p. 300; Briggs, supra, 480-482.

Although the City agrees that the Board has the authority tc

fashion a "make whole" remedy, the City claims that the Board's

decision was "in excess of its authority, in violation of law,

arbitrary and capricious and an abuse of discretion, unsupported

by reliable, probative, and substantial evidence on the whole

record, and otherwise affected by error of law." In particular,

the City claims that "having elected the 'make whole' remedy, the

. . . Board must also abide by long standing legal principles of

nitigation of damages . ..'I  and "to the extent the . . . Board had to

nake factual findings with regard to damages, there is not even a

scintilla of evidence to support a conclusion that the claimants

,vould have worked during the hours they signed up for work at the

elderly  housing sites; and, in fact, all the evidence is to the

contrary."

In addition, the City claims that "any damages awarded should

be limited to a maximum aggregate of $125,000.00, the

amount appropriated for the elderly housing assignments...."

No issue is raised as to the nature and extent of the

particular work which bargaining unit employees lost as a result

of the City's prohibited practice. Nor is there an issue as to

the rate of compensation for such work. Such work is 1) security

for elderly housing units: 2) five hours each day: 3) seven days

-lO-



!ach week: 4) thirteen worksites; 5) extra-duty: 6) fixed and

)redetermined  scheduling of bargaining unit members who sign up.

At the compliance hearing held on April 10 and July 18, 1984,

:he Union and the City presented evidence of the bargaining unit

Iembers  who signed up for the elderly housing work, the hours and

2ates for which the bargaining unit members signed up, the

relationship of a bargaining unit members regular work assignment,

'full duty", other extra-duty work, and the elderly housing work:

also  evidence was presented to show the "pre-July 1, 1980 record

)f extra duty work at elderly housing units of the officers whc

signed  up after July 1, 1980. . ..'I  ~

Before the Board, the Union claimed a loss for each hour of

extra duty work at the elderly housing units f o r which a

jargaining  unit employee signed up. It was the City's claim that

I deduction must be made for all extra duty work in fact earned

iuring  the period in dispute regardless of when that extra duty

Jerk  was performed during that period.

It was also the City's claim, before the Board, that, in

:alculating  back pay loss, there should be considered the pre-July

-, 1980 record of extra duty work at the elderly housing units of

:he bargaining unit members who signed up for such work after July

-, 1980. Basically, in this regard, it was the City's position

:hat post July 1, 1980 sign ups were "padding" and that those who

-11-
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signed up, post July 1, 1980, would not have worked if the work

was in fact available.

It was also the City's claim, before the Board, that any

damages awarded should be limited to a "maximum aggregate of

$125,000.00."

These claims were considered by the Board: it rejected the

claims of the City.

In its Decision of Compliance, the Board stated its intent as

expressed by its words in Part II (b) of its order of February 25,

1981: "Our intent . . . was that only overtime or extra duty work

performed at the time the officers signed up for work at an

slderly  housing unit should be deducted. The purpose of this

subtraction was that an officer not get paid for a night of

elderly  housing unit work when he in fact worked an extra duty job

3r overtime elsewhere. If an officer did not work elsewhere on a

night he signed up for the elderly having work, he would

ordinarily have been available for the elderly housing work but

for the City's alleged withdrawal of that work. In such cases,

the officer suffered a loss for which our order requires

compensation...." Further the Board defined the meaning of

"availability".

Clearly the Board considered the claims of the parties, the

evidence presented and fashioned a remedy that reasonably

-12-



effectuates the policies of the Act.

Upon a full review of the transcript of the compliance/

hearing and the exhibits attached thereto, this Court finds that'

the decision of the Board is supported by substantial evidence.

There is no showing that the order is a "patent attempt to achievei

ends other than those which can fairly be said to effectuate the

policies of [MERA]."

The City has failed to show that the decision of the Board is

"in excess of its authority, in violation of law, arbitrary and

capricious and an abuse of discretion, unsupported by reliable,\

probative, and substantial evidence on the whole record, and

otherwise affected by error of law."

'Accordingly, the claims for relief are denied and the appeal1

is dismissed.

Ronald J. Fracasse, Judge

-13-
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cannot complain that fundamental fairness is lacking
in the application of the zoning regulations to their
property.

The defendants were not, therefore, parties antici-
pated to be protected by the constitutional requirement
of notice and, consequently, the plaintiffs owed no duty
to them. It follows from this conclusion that the defend-
ants were not within the “ ‘zone of interests to be pro-
tected by the . . . constitutional guarantee in
question.’ ” Ducharme  v. Putnam, supra. Because the
defendants were not within this zone of interest, we
hold that under the facts of this case they are not proper
parties to request an adjudication of the notice issue;
Mystic Marinelife  Aquarium, Inc. v. Gill, supra; and
lack standing. Accordingly, we decline to review the
substantive merits of their claims. Mio!dletown  v. Hart-
ford Electric Light Co., supra.

The appeal is dismissed.

In this opinion the other judges concurred.

CITY OF NEW HAVEN V.  BOARD OF
\‘j

LABOR RELATIONS ET AL. (
(4656)

1
DuPoNT,C.J.,  BORDEN and SPALLONE, Js.

Argued December 3, 1936-decision  released January 27, 1987

Appeal from a decision of the named defendant find-
ing the plaintiff in violation of the Municipal Employee
Relations Act, brought to the Superior Court in the judi-
cial district of New Haven and referred to Hon. Joseph
W.  Bogdanski, state trial referee; judgment dismiss-
ing the appeal; thereafter, the named defendant
ordered the plaintiff to reach agreement concerning
the payment of damages and the plaintiff appealed; the
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court, Muncini, J., rendered judgment dismissing that
appeal, from which the plaintiff appealed to this court.

I

Error; further proceedings. i
/1

Martin  S. Echter,  deputy corporation counsel, for the
appellant (plaintiff).

Joseph M. Celentuno,  assistant general counsel, for
the appellee (named defendant).

Frank J. Ruccio, for the appellee (defendant New
Haven Police Local 530).

PER CURIAM. We have fully reviewed the extensive
record and briefs in this appeal. The initial decision of
the named defendant, the state board of labor relations
(board), ordered the plaintiff to make whole certain
police officers, represented by the defendant police
union. That initial decision clearly retained jurisdiction
in the board to determine the amounts of money due
under it. The plaintiff appealed that decision to the
Superior Court, Hon. Joseph W. Bogdunski, state trial
referee, who sustained the board’s decision. The case
was then returned to the board for its subsequent deci-
sion on compliance with its initial decision. The deci-
sion on compliance is involved in this appeal.

We conclude that the trial court, Muncini, J., erred
in dismissing, on res judicata grounds, the plaintiff’s
appeal to the Superior Court from the board’s decision
on compliance. Res judicata does not bar relitigation
of a claim which the prior decision specifically reserves
for later determination. Dorun  v. Dorm, 3 Conn. App.
277,283-84,487  A.2d 1106 (1985) (Borden, J., dissent-
ing); see also Brady  v. Anderson, 110 Conn. 432,437,
148  A. 365 (1930); 1 Restatement (Second), Judgments
$13, comment b. The reservation by the board, in its. ._.
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this litigation from the doctrine of res judicata. This
conclusion flows from the plaintiffs first claim of error.

The plaintiffs second claim of error is premature.
Whether the board’s decision on compliance may be set
aside by the trial court will ultimately have to be deter-
mined by the court upon our remand after a hearing
on the merits of the plaintiff’s appeal. The court did
not decide that issue.

The plaintiffs third claim of error, which seeks to
challenge the propriety of the decision of Judge
Bogdanski, sustaining the board’s initial decision, is
simply not properly before us in this appeal. The plain-
tiff’s appeal to the trial court in this case encompassed
only the board’s decision on compliance. That appeal
does not claim error in the initial decision, and the rec-
ord supplied to the trial court and to this court relates
only to the decision on compliance. There is nothing
in this record to afford a basis for finding error in the
initial decision of the trial court. It is the appellant’s
obligation to provide a proper record for its claim of
error. Thiel  Realty Corporation  v. Culligan Water Con-
ditioning Co., 9 Conn. App. 191, 193, 517 A.2d 1052
(1986)..

There is error, the judgment dismissing the plaintiff’s
appeal is set aside and the case is remanded for fur-
ther proceedings according to law.

i
r1 STATE OF CONNECTICUT v.  V ICTOR M. CUBANO

(4294)

DUPONT,  C. J., SPALLONE and BIELUCH, Js.

Convicted of the crime of robbery in the first degree and conspiracy to com-
mit robbery in the first degree in connection with the robbery of a con-
venience  store, the defendant appealed to this court. H&z

1. The trial court did not err in admitting testimony concerning the iden-
tification of the defendant made at a roadside show-up by a witness
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There is error, the judgments are set aside and the
case is remanded to the trial court with direction to
order the FOIC to carry out the balancing test through
an in camera inspection of each of the requested rec-
ords as well as for consideration of any further evidence
the parties may submit.

In this opinion the other justices concurred.

CITY  OF NEW HAVEN V.  NEW HAVEN POLICE UNION

LOCAL 530 ET AL.
(13462)

CITY OF NEW HAVEN V.  BOARD OF LABOR RELATIONS

ET AL.
(13463)

PETERS ,  C .  J . ,  SHEA,  CALLAHAN,  COVELLO and HULL, Js.

In the first case, the plaintiff city of New Haven sought review of a ruling
by the trial court affirming a 1981 decision of the state board of labor
relations. In the second case, the city appealed from the trial court’s
judgment upholding a 1985 board decision concerning compliance with
the orders that were the subject of the first appeal. The board in its
1981 decision had concluded that the city had committed an unfair labor
practice by failing to bargain collectively with the defendant police union
before unilaterally using part-time officers for certain extra duty assign
ments at elderly housing projects rather than full-time officers repre-
sented by the union. The city claimed that the 1981 decision was
interlocutory in nature because of a provision retaining jurisdiction to
determine the amount of compensation due to union members. Held:

1. Because the trial court’s judgment affirming the 1981 decision was a
final judgment from which the city could have appealed or exercised
its option to reserve its appeal until all of the issues had been disposed
of, the city was precluded from challenging that judgment; if an agency
intends to issue a final decision and a party is aggrieved by that deci-
sion, the fact that other related issues were reserved for later adjudi-
cation does not necessarily detract from its finality.

2. The trial court erred in not limiting the total amount of compensation
to be awarded to the amount appropriated by the city for elderly hous-
ing security and in making awards solely on the basis of whether a
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plaintiff’s unfair labor practices and ordered the-pay- I
ment of damages, brought to the Superior Court in the
judicial district of New Haven and tried to the court,
Man&G,  J.; judgment dismissing the appeal, from
which the plaintiff appealed to the Appellate Court,
DuPont,  Borden and Spallone,  Js., which found error
and remanded the case to the trial court; on remand,
the court, Frucusse,  J., rendered judgment upholding
the defendant board’s calculation of damages and the
plaintiff appealed. Error; jb-ther proceedings.

The appellant filed a motion for reargument which
was denied.

Martin S. Echter,  deputy corporation counsel, for the
appellant in both cases (plaintiff).

Jackson T. King, with whom, on the brief, was Susan
King Shuw, for the appellees in both cases (defendant
New Haven Police Local 530 et al.).

Joseph M. CeZentuno,  assistant counsel, for the
appellee in both cases (defendant state board of labor
relations).

particular officer  had signed up for extra duty at a time when he
knew such work was unavailable.

(One  justice diswnting)
Argued January lo-decision released April 4, 1989

Petition in Docket No. 13462 to vacate, set aside or
modii a decision by the defendant state board of labor
relations which determined that the plaintiff had
engaged in certain unfair labor practices, brought to
the Superior Court in the judicial district of New Haven
and referred to Hon. Joseph W. Bogdunski, state trial
referee, who, exercising the powers of the Superior
Court, rendered judgment denying the petition, from
which the plaintiff appealed. Appeal dismissed.

Appeal in Docket No. 13463 from a decision by the
defendant state board of labor relations which deter-
mined that the plaintiff had failed to comply with the
board’s order to compensate the parties injured by the
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SHEA, J. Both of these appeals arise out of a dispute
between the plaintiff city of New Haven and the defend- i
ant police union, concerning a decision of the city to f
cease the use of full-time policemen performing extra
duty for the purpose of providing security at elderly
housing sites operated by the city housing authority.
In the first appeal, No. 13462, the city seeks review
of a claimed interlocutory ruling by the Superior Court,
Hon. Joseph W. Bogdanski, state trial referee, affirm-
ing a decision of the state board of labor relations
(board) that the city, on February 25,1981, had com-
mitted an unfair labor practice by failing to bargain col-
lectively with the union before unilaterally using
part-time policemen rather than full-time officers, who
are represented by the union, as security personnel for
elderly housing. In the second case, No. 13463, the city
has appealed from a judgment of the Superior Court,
Frucusse, J., upholding the March l&1985  decision of
the board concerning compliance with its orders that
were the subject of the first appeal. With respect to
the first appeal, we conclude that the city is barred from
further review of the 1981 board decision and, there-
fore, dismiss that appeal. With respect to the second
appeal, we find error in the trial court’s conclusion that
the 1985 board decision was a proper implementation
of the 1981 decision and remand for further proceed-
ings before the agency.

The findings of the board as set forth in its 1981 deci-
sion are not disputed. In August, 1979, the city began
to use full-time policemen as extra duty officers to pro-
vide security at thirteen elderly housing sites operated
by the New Haven Housing Authority, a separate
municipal entity. This change from the preceding secur-
ity arrangement at these locations occurred when
$250,000 of a federal community development grant
became available for that purpose. Only full-time offi-
cers were used to provide these services until June 30,
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1980, when the city ceased that practice and began to
use part-time policemen for that purpose. During the
negotiations between the city and the union for the col-
lective bargaining agreement executed on June 6,1980,
the amount of premium pay for extra duty assignments
was one of the subjects discussed.

In May, 1980, after the city learned that the federal
grant for the fiscal year beginning July 1,1980, would
be reduced, its board of aldermen decided that none
of the community development funds should be used
to provide security personnel for elderly housing. The
board of aldermen voted, nevertheless, to appropriate
$125,000 from other city funds to help pay for such per-
sonnel. This sum was about half the amount that had
been paid for the services of full-time policemen at the
elderly housing sites in the fiscal year ending June 30,
1980. In order to provide as many security people as
possible with the limited money available, the city began
to use part-time police officers, who were not members
of the bargaining unit represented by the defendant
union, for protection of the elderly housing sites. These
officers were not entitled to receive premium pay for
this service, unlike the full-time policemen who had
been used for this purpose from August, 1979, to July,
1980. This change became effective on July 1,1980,  and
from that date until September, 1983, none of the full-
time policemen represented by the union were assigned
to elderly housing as extra duty.

On July 7,1980, the union filed a complaint with the
board alleging that the city had engaged in an unfair
labor practice by assigning to others the work that had
previously been performed by members of the bargain-
ing unit without first negotiating with the union. After
a hearing the board concluded that the practice for the
prior eleven months of using full-time police officers
to provide security services for elderly housing had
become a condition of the employment of full-time offi-
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cers, and that the city had violated its duty to bargain
in good faith concerning a change in such a condition
prior to implementing it. The board, however, recog-
nized that the decisions of the board of aldermen to allo-
cate none of the federal funds received by the city to
the protection of elderly housing and to limit the appro-
priation for this purpose to $125,000 from general city
funds were “political and managerial,” and that the
city was entitled to make such decisions unilaterally
without prior bargaining with the union. Nevertheless,
it was held that, although the city could have limited
the bargaining to the $125,000 that had been appropri-
ated, it had breached its statutory duty to bargain col-
lectively by failing to negotiate with the union before
ceasing entirely to use bargaining unit members for this
employment. See General Statutes 5s  7-469, ‘7-470  (a) (4)
and (c). The board issued a cease and desist order and
also specified several affirmative acts to be performed
by the city ancillary to that order, including the obli-

i gation to compensate the policemen who had been
deprived of the elderly housing extra duty assignments./t Jurisdiction over the matter was retained by the board
for the purpose of determining the amount of compen-
sation due these officers in the event that the parties
should fail to reach an agreement on that issue.t

The city appealed the 1981 board decision to the
Superior Court, which court, Hon. Joseph W. Bogdan-
ski, state trial referee, on July 26, 1983, affirmed th
conclusion reached by the board that the city had
breached its statutory duty to bargain with the union
before making the elderly housing assignments unavail-
able as extra duty for full-time policemen. No appeal
was taken from this judgment.

The parties returned to the board for further proceed-
ings relating to compliance with the portion of the 1981
decision ordering the city to compensate those police-
men who had been deprived of the opportunity to per-
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form extra duty work at the elderly housing sites “for
the loss they suffered.” On March 11,1985, the board
issued its “decision on compliance,” which upheld the
union’s position on most of the disputed issues.

The city appealed the 1985 decision to the Superior
Court on the ground that the board had ruled errone-
ously on issues involved in the calculation of the back
pay to be awarded to those policemen claiming to have
suffered losses because of the termination of elderly
housing extra duty assignments after July 1,198O.  The
court, Muncini,  J., on October 25, 1985, granted
motions of the defendants to dismiss this appeal on the
ground that the city should have raised the issues form-
ing the basis for the appeal at the time it had appealed
from the 1981 board decision and that the city was
barred by the principle of res judicata from seeking fur-
ther review of those issues after the court had affirmed
the 1981 decision and no appeal from that judgment
had been filed. The city appealed this judgment of dis-
missal to the Appellate Court, which set aside the judg-
ment and remanded the case for further proceedings.
New Have  v. Board of Labor Relations, 9 Conn. App.
546, 548, 520 A.2d  245 (1987). The Appellate Court held
that “[tlhe  reservation by the board, in its initial deci-
sion, of the determination of the amounts due under
that decision operated to exempt that aspect of this liti-
gation from the doctrine of res judicata.” Id., 547-48.

On remand, the trial court, Frucasse,  J., considered
the appeal on its merits and on March 3,1988, affirmed
the 1985 board decision, concluding that the board had
not exceeded its authority to fashion an appropriate
remedy for the city’s violation of its duty to bargain.
The court specifically rejected the contentions of the
city that the total compensation award should be limited
to the $125,000 appropriation concerning which the
duty to bargain had been found, that the records of
prior employment at the elderly housing sites for the
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individual officers claiming compensation should have
been considered in determining the amounts they had
lost, and that a deduction’ should be made for the earn-
ings of each claimant from other extra duty work per-
formed after July 1, 1980, in calculating his loss from
the unavailability of the elderly housing assignments.
From this judgment the city appealed to the Appellate
Court claiming that: (1) the 1981 board decision estab-
lishing its liability was erroneously affirmed by the trial
court; and (2) the trial court erred in affirming the 1985
board decision on compliance because the board had
failed to take into account several highly significant fac-
tors for determination of the appropriate compensa-
tion for each claimant. The appeal has been transferred
to this court nursuant to General Statutes 6 51-199 (c).

In seeking at this time review of the 1981 board deci-
sion, which not only found that the city had failed to
perform its statutory duty to bargain but also ordered
various relief, including a direction to compensate the
officers affected, the city claims that the decision was
interlocutory because of the provision retaining juris-
diction in the board to determine later the amounts of
compensation due. The city relies upon several cases,

1  In the trial court, as well as before the board, the city had contended
that the 1988 decision, ordering that the amounts to be .awarded  to the
claimant policemen “should be computed by taking the amount of pay they
would have received for such assignment and subtracting therefrom the
amount of any overtime or extra duty pay they did in fact receive during
the period covered by their deprivation of the pay for elderly housing pro-
tection,” required that the earnings of the claimants from extra duty work
during the period July 1,1980,  to September, 1933, be deducted on an annual
basis from the amounts of their claims. The board limited the deduction
from such extra duty employment to instances where a policeman had been
paid for extra duty work on a date that he claimed to be available for elderly
housing work by virtue of signing the roster for such work on the same
date. The city has not briefed any claim of error with respect to this deter-
-:--&L--
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not involving administrative appeals, in which we have
held that a judgment resolving the issue of liability but
leaving the issue of damages or other relief undecided
is not a final judgment from which an appeal lies.
Stroiney  v. Crescent Lake Tax District, 197 Conn. 82,
84-85,495  A.2d 1063 (1985); Pinnix  v. LaMorte,  182
Conn. 342, 343, 438 A.2d  102 (1980); Palmer v. Hart-
ford National Bank & Trust Co., 157 Conn. 597, 253
A.2d 28 (1968). These authorities are readily distin-
guishable from the present case, however, because the
1981 board decision includes various forms of relief
related to the violation of the duty to bargain, as well
as a declaration of the manner in which the policemen
affected by that breach of duty are to be compensated.

The considerations underlying the requirement of
finality of an agency decision as a prerequisite to judi-
cial review are akin to those involved in the ripeness
doctrine as applied to administrative rulings. “[IIts
basic rationale is to prevent the courts, through avoid-
ance of premature adjudication, from entangling them-
selves in abstract disagreements over administrative
policies, and also to protect the agencies from judicial
interference until an administrative decision has been
formalized and its effects felt in a concrete way by the
challenging parties.” Abbott Laboratories v; Gardner,
387 U.S. 136,148-49,87  S. Ct. 1507,18 L. Ed. 2d 681
(1967). “The cases dealing with judicial review of
administrative actions have interpreted the ‘finality’
element in a pragmatic way.” Id., 149. “[Tlhe  relevant
considerations in determining finality are whether the
process of administrative decisionmaking has reached
a stage where judicial review will not disrupt the
orderly process of adjudication and whether rights or
obligations have been determined or legal consequences
will flow from the agency action.” Port of Boston
Marine Terminal Assn. v. Rederiaktiebolaget Trans-
atlantic, 400 U.S. 62, 71, 91 S. Ct. 203, 27 L. Ed. 2d
203 (1970). I
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The 1981 board decision satisfies these criteria for
a final decision of an agency. No further administra-
tive proceedings were contemplated except with
respect to implementation of the compensation provi-
sion of the order, in the event that the parties were
unable to reach agreement.2  The cease and desist pro-
vision, directing that elderly housing security assign-
ments be given to full-time officers, the requirement
that notice of the decision and order be posted and the
mandate that the board be notified within thirty days
of the steps taken to comply with the order would have
become effective immediately in the absence of an
appeal. Implicitly the city, by appealing from the 1981
order, and the board, by not seeking to dismiss that
appeal as premature, recognized that it would not “dis-
rupt the orderly process of adjudication,” that “rights
or obligations [had] been determined” and that “legal
consequences [would] flow from the agency action.”
Id., 71.

Furthermore, appeals from decisions of the board are
governed by the Uniform Administrative Procedure
Act, General Statutes $S 4-166 through 4-189. General
Statutes S 4-180 of the act requires that an agency “in
all contested cases shall render a final decision within
ninety days following the close of evidence or the due

2 We recognize that in Connecticut Bank & Trust Co. v. Commission m
Human Rights & Opportunities, 202 Conn. 150,520 A.2d  186 (1987),  this
court held that an appeal from an agency order determining that an
employer had discriminated against the complainant because of her gen-
der and awarding her back pay was not final because the precise amount
of the award was not established until a subsequent agency order was issued
two months later. In that case, however, it appears that the agency did
not intend its first decision to be final and further proceedings before the
agency related to the amount of compensation to be awarded were expressly
indicated by the terms of the order. These proceedings, which involved addi-
tional evidence, continued after the appeal had been taken and culminated
in a revision of the original award. The appeal was plainly premature because
it interfered with an ongoing proceeding before the agency for which the
parties had been requested to  submit additional evidence.



APRIL, 1989 210 Conn. 597

New Haven V. New Haven Police Union Local 530

date for filing of briefs in such proceedings.” (Empha-
sis added.) No claim has been made that this provision
has not been satisfied in the present case. It is only
when a person is “aggrieved by a final decision in a
contested case” that he may appeal to the Superior
Court. (Emphasis added.) General Statutes § 4-183 (a).
Such an appeal must be brought “within forty-five days
after mailing of the notice of the final decision of the
agency or, if a rehearing is requested, within forty-five
days after mailing of the notice thereon.” (Emphasis
added.) General Statutes § 4-183 (b).

We view our statutes as giving an agency discretion
to limit in a practical way the scope of an administra-
tive proceeding in a contested case, upon which a final
decision must be rendered within the prescribed ninety
day period, and, when appropriate, to reserve for fur-
ther proceedings certain issues whose resolution may
depend upon the outcome of those to be adjudicated
initially. So long as the agency intends to render a final
decision and the person taking the appeal is aggrieved
by the decision rendered, the fact that other related
issues are reserved for later adjudication does not
necessarily detract from its finality. The reservation
by the board of the issue of compensation of the indi-
vidual officers, upon which no evidence had been pre-
sented at the hearing, therefore, did not render its
decision interlocutory. Such a reservation was appro-
priate in this instance because the time required for
adjudication of the numerous claims of the individual
officers might well have delayed enforcement of the
cease and desist order.

From our determination that the board decision was
final and thus appealable, it follows that the judgment
of the Superior Court in 1983 affirming that decision

from that judgment. General Statutes $4-184. Its fail-
ure to do so, or to exercise the option under Practice
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Book 5 4002 to reserve its appeal until all of the issues
had been disposed of by filing a notice of such reserva-
tion, precludes it from now challenging the basis for
the 1981 board decision. Accordingly, the appeal in No.
13462 is dismissed.

II

The city claims that the 1985 board decision on com-
pliance is erroneous because: (1) the total amount of
compensation to be paid by the city should have been
limited to $125,000, the amount of the appropriation
for elderly housing security; and (2) the proposed award
of compensation, based solely on whether a particular
officer had signed up for extra duty on a date after
July 1,1980,  when he knew such work was unavailable,
was wholly unreasonable. We agree with the city that
the 1985 decision is erroneous in these respects.

A

In its 1981 decision the board concluded that,
although the city was faced with the need to cut in half
the amount spent for elderly housing security, its duty
to bargain remained, but the city could have controlled
its parameters. “It could in this case, for instance, have
insisted that all bargaining be conducted within the
$125,000 limit set by the appropriation.” In a footnote
referenced to this sentence, the board declared as fol-
lows: “The seeking of additional appropriation may be
a permissive subject of bargaining but it is not manda-
tory under the circumstances of this case.” The basis
for this limitation on the scope of the city’s duty to bar-
gain was the board’s conclusion that the decision of the
board of aldermen to appropriate $125,000 for secur-
ity at elderly housing sites was “political and mana-
gerial. ”

Although the 1981 decision in ordering relief does
not expressly limit the city’s liability to $125,000, the
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order relating to compensation directed the city only
to “make whole those officers who requested the work
after July 1, 1980 . . . and who were denied the
opportunity to perform such work for the loss they
suffered because of such o!enial.”  (Emphasis added.) We
construe this directive to “make whole” as intended
to compensate the affected policemen for the loss they
suffered from the breach of the city’s duty to bargain,
which the board in 1981 concluded was limited to the
$125,000 appropriation for elderly housing security.
Since the city had no duty to bargain except within the
amount of that appropriation, it follows that the losses
suffered from the breach of that duty must reasonably
be limited to that amount. The contrary view is wholly
illogical and inconsistent with the 1981 board decision
that the measure of compensation to the policemen
should be the loss they suffered from the breach of the
city’s duty to bargain over the manner in which the
$125,000 appropriation should be expended.

We need not address the contention of the union that
the authority of the board under General Statutes
5 7-471(4)  (B), after finding an unfair labor practice has
been committed, to “take such further affirmative
action as well as effectuate the policies” of the stat-
utes pertaining to collective bargaining, would have
justified a compensation award exceeding the $125,000
limit of the city’s duty to bargain, as found in the 1981
board decision. If the board at that time had intended
to impose such an extraordinary remedy, we presume
it would have said so expressly. We have construed the
order to “make whole” the policemen who suffered
losses from the city’s breach of its obligation to bar-
gain as intended to give them only the same compen-
sation they would have received if the city had fulfilled
its duty, which was limited to the amount of the appro-
priation. The 1985 board “decision on compliance,”
which found that “there has been no failure to com-
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ply” with the cease and desist provision of the 1981
decision, did not purport to impose any additional rem-
edy for the city’s breach, but attempted merely to clar-
ify the compensation part of the order. There is no
reason for this court to give special deference to the
board’s 1985 interpretation of its 1981 decision, because
the construction of an administrative determination
finalized by a judgment of this court on appeal, as in
this case, is uniquely a question of law for the court.

The 1981 board order to compensate “those officers
who requested the work after July 1, 1980,” referred
to an exhibit consisting of the rosters that policemen
interested in performing the extra duty work of provid-
ing security for elderly housing had signed each day
to request an assignment at one of the thirteen loca-
tions. The practice of signing up for such work con-
tinued after the city had terminated the use of full-time
policemen on July 1, 1980, and it was widely known
that such assignments were no longer available. From
this date of termination until September, 1983, when
the city resumed the use of full-time policemen at
elderly housing sites, many policemen regularly signed
the roster to demonstrate their availability for these
extra duty assignments, which they knew were nonex-
istent, in order to support their claims, which in total
exceed $200,000,3  for losses suffered from the city’s
termination of this work opportunity then being pur-
sued before the board. It appears that 82.5 percent of
the claims based on these rosters were made by offi-
cers who had worked only 18 percent of the total days
spent by full-time officers on elderly housing assign-
ments when these had been available from August,

s The parties have stipulated that, if the calculation of the amounts to
be  awarded the claimants is made on the basis of the 1985 board decision,
the total sum to be paid by the city would be $213,88’7.50.
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1979, to July, 1980. A large percentage of the claims
were those of policemen who were union officers and
had seldom, if ever, performed elderly housing work
while such extra duty assignments were being offered.
For example, a former president of the union, who had
worked only twice at elderly housing sites during the
period when such work was available, claimed $4725
for 1982 and $5278 for 1983 by virtue of signing up
for such extra duty, which he knew he could not be
called upon to perform. The same officer earned $4791
from other extra duty assignments in 1982 and $6900
in 1983, approximately the same amounts he had
earned from such assignments in 1979,198O  and 1981.
Three policemen, who had never taken elderly hous-
ing assignments when they were available, neverthe-
less, filed substantial claims, including one claim for
$6091 by the officer in charge of the extra duty lists,
for losses suffered after such work had ceased simply
because they had signed the rosters for such work.

The board in rendering its “decision on compliance”
with its original 1981 decision did not purport to ascer-
tain whether the policemen who had filed claims for
losses resulting from the city’s failure to bargain had
actually suffered any financial loss. The board made
no findings as to whether any of the officers involved
would have accepted elderly housing assignments if
they had been available on the dates when the officers’
names appeared on the elderly housing duty lists. No
determination of the amount due any individual offi-
cer was made. Instead of making findings concerning
the individual claims of the policemen, the board made
rulings upon disputes that had arisen between the city
and the union as to the manner in which these individ-
ual claims should be resolved, leaving to the parties,
with the assistance of an agent of the board, the deter-
mination of the actual amount to be awarded each
claimant. The board’s “decision on compliance” was
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an attempt to clarify4 the part of the original decision
ordering compensation for those officers who had sus-
tained losses from the city’s breach of its statutory obli-
gation.

The city contended that the record of extra duty work
at elderly housing sites performed by the claimant
policemen during the period when such work had been
available was relevant in determining the amount of
the loss an officer had sustained. The board adopted
the union position that such evidence was wholly irrele-
vant. Accordingly, the board ordered that the calcula-
tion of the amounts to be paid to the claimants should
be based solely on the records that had been signed by
these claimants while aware that the elderly housing
security work was unavailable, except that deductions
should be made where an officer actually worked else-
where on a night that he had signed up for elderly hous-
ing duty or was unable to work because of sickness or
suspension from his job on such date.

The board set forth two reasons to support its rul-
ing that the record of extra duty work that had actu-
ally been performed by the claimants at the elderly
housing sites was irrelevant to the determination of the
amounts of their losses from the unavailability of such
work during the period July, 1980, to September, 1983:
(1) the 1981 board decision had not expressly indicated
that the prior work history of each claimant was to be
considered; and (2) “comparison of an officer’s pre-
July 1,198O  history of signing up for extra duty work
at the elderly housing units with his post-July 1, 1980
record of signing up would be of doubtful probative
value of anything.” We conclude that both these
grounds for the board’s ruling were erroneous.

4 The members of the panel who participated in the 1981 board decision
did not participate in the 1985 decision. The panel issuing the 1985 deci-
sion, therefore, had to rely solely upon the text of the 1931 decision in ascer-
taining what the board intended at that time.
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The fact that the 1981 board decision does not men-
tion the prior work history of the claimants as a factor
to be considered in calculating the losses of those offi-
cers who had been deprived of elderly housing secur-
ity jobs does not indicate that the board at that time
viewed such evidence as irrelevant. It is wholly specula-
tive to draw such an inference from the absence of some
express reference to such prior work history. The 1981
decision ordered the city to “make whole those offi-
cers who requested the work after July 1, 1980 . . .
and who were denied the opportunity to perform such
work for the loss they suffered because of such denial. ”
This order cannot reasonably be construed as intended
to preclude the consideration of any evidence relevant
to the amount of the loss the claimants had sustained.

It is true that the 1981 order also contained a direc-
tive that the amount “should be computed by taking
the amount of pay [the policemen) would have received
for such assignment and subtracting therefrom the
amount of any overtime or extra duty pay they did in
fact receive during the period covered by their depri-
vation of the pay for elderly housing protection.” This
provision of the order, however, refers to the amount
they “would have received for such assignment,” which
implicitly requires that a determination should be made
whether each claimant would in fact have taken the
elderly housing assignments for which he had signed.
Furthermore, this computation provision does not indi-
cate that the board in 1981 had any purpose in mind
other than to “make whole” those who had been
deprived of a work opportunity that they would have
taken if it had been available. We find nothing in the
1981 decision that would bar the use of the records of
elderly housing extra duty work performed before
July 1, 1980, in deciding whether a particular claim-
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ant would have been likely to accept such an assign-
ment and thus had suffered a loss from its unavailability.

Evidence of prior work history at elderly housing
sites is relevant to ascertaining the loss sustained by
each claimant, although it is not necessarily conclusive.
“[Alny  fact may be proved which logically tends to aid
the trier in the determination of the issue.” Pitt v. Kent,
149 Conn. 351, 357, 179 A.2d  626 (1962). Records of
former earnings are commonly admitted into evidence
to prove losses sustained from inability to work result-
ing from wrongful acts. See Silverman v. Springfkld
Advertising Co., 120 Conn. 55, 59, 179 A. 98 (1935).
This practice is so generally accepted that no further
refutation is needed of the board’s conclusion that the
records of extra duty work at elderly housing sites per-
formed by the claimants prior to July 1, 1980, “would
be of doubtful probative value of anything.” Further-
more, these records, as well as the records of earnings
for other extra duty employment would be significant
in assessing the credibility of each individual claim. The
city ought not to be deprived of the use of these rec-
ords in challenging the good faith of each claimant in
the appropriate forum for resolution of the individual
claims. The board ruling precluding the use of these
records by whatever tribunal may ultimately decide the
genuineness of each claim and the amount to be
awarded, therefore, was erroneous.

The trial court, in affirming the 1985 board decision,
relied largely upon the deference that is ordinarily given
to the factual and discretionary decisions of adminis-
trative agencies. Connecticut Hospital Assn. v. Com-
mission on Hospitals & Health Care, 200 Conn. 133,
140, 509 A.2d 1050 (1986). The issues in this appeal
from the 1985 board decision, however, do not involve
factual or discretionary determinations based upon the
credibility of each claimant but present questions of law
properly raised on judicial review of a decision of an
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administrative board. No special deference, therefore,
must be paid to the two rulings of the board, issued
as parameters for determining the individual claims,
which we find erroneous. “[I]t  is for the courts, and
not for administrative agencies, to expound and apply
governing principles of law.” Id.

In No. 13462 the appeal is dismissed; in No. 13463
there is error, the judgment is set aside and the case
is remanded with direction to render judgment sustain-
ing the appeal and remanding the case for further pro-
ceedings before the board in accordance with this
opinion.

Inthisopinion CALLAHAN,~OVELLO,  and HULL, Js.,
concurred.

PETERS, C. J., dissenting in part. While I agree with
part I of the court’s opinion, I respectfully disagree with
part II. I would find no error in the trial court’s judg-
ment upholding the propriety of the remedial order
fashioned by the state board of labor relations.

The majority concludes, in part I, that the plaintiff
can no longer challenge the validity of the underlying
1981 State Board of Labor Relations (board) decision
that adjudicated the rights of the parties. In its 1981
decision, the board concluded that, in assigning part-
time non-bargaining unit employees to perform work
previously performed by bargaining unit employees, the
plaintiff had engaged in and was engaged in a pro-
hibited act in violation of General Statutes 5 7-470 (a)
(4) of the Municipal Employee Relations Act (MERA).
To remedy this statutory violation of the plaintiff’s duty
to bargain, the 1981 decision ordered the plaintiff to
“[tlake  . . . affirmative action which the Board finds
will effectuate the purposes of the Act.” Among the
steps then mandated was an order, denominated II (b),
requiring the plaintiff to “[mlake  whole those officers
who requested the work after July 1, 1980 and who
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were denied the opportunity to perform such work for
the loss they suffered because of such denial. This
should be computed by taking the amount of pay they
would have received for such assignment and subtract-
ing therefrom the amount of any overtime or extra duty
pay they did in fact receive during the period covered
by their deprivation of the pay for elderly housing pro-
tection.” Like the validity of the determination of the
existence of a statutory violation, the validity of this
remedial order is now a given, because it was part of
the final 1981 decision that the plaintiff could have
appealed.

Once the validity of the underlying remedial order
is established, the only issue that remains is whether
the board exceeded its authority in its 1985 decision
concerning the plaintiff’s alleged noncompliance with
part II (b) of the 1981 order. The majority concludes
that the compliance order was erroneous in two
respects, in failing to cap the plaintiff’s liability at
$125,000 and in determining the eligibility of individ-
ual union members too expansively. I do not know how
I would have resolved these questions if I had been sit-
ting as a member of the board, but that is not the
governing standard. Taking account of the board’s
established expertise in labor relations, and its broad
authority to fashion appropriate remedial orders pur-
suant to General Statutes 5 7-471(4)  (B),l  I would defer
to its judgment in this case.

1  General Statutes 5 7-4’71(4)  (B) provides: “Whenever a question arises
as to whether a practice prohibited by sections 7-467  to 7-477, inclusive,
has been committed by a municipal employer or employee organization,
the board shall consider that question in accordance with the following pro-
cedure . . . . (B)  If, upon all the testimony, the board determines that
a prohibited practice has been or is being committed, it shall state its find-
ings of fact and shall issue and cause to be served on the party committing
the prohibited practice an order requiring it or him to cease and desist from
such prohibited practice, and shall take such further affirmative action as
will effectuate the policies of sections 7-467 to 7-477, inclusive, including
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courts,2 however, have consistently recognized the ‘I I

The majority holds that the board’s rulings involve
matters of law, and not matters of fact that warrant
the deference we usually afford to an administrative
agency’s determination. This court and the federal

nearly unfettered power enjoyed by the labor board in
constructing remedies designed to encourage compli-
ance with the act. “ ‘Because the relation of remedy
to policy is peculiarly a matter for administrative com-
petence, courts must not enter the allowable area of
the Board’s discretion and must guard against the dan-
ger of sliding unconsciously from the narrow confines
of law into the more spacious domain of policy.’ Phelps
Dodge Corporation v. National Labor Relations Board,
313 U.S. 177,194,61 S. Ct. 845,85  L. Ed. 1271[1941].”
Connecticut State Labor Relations Board v. Connecti-
cut Yankee Greyhound  Racing, Inc., 175 Conn. 625,640,
402 A.2d  777 (1978). Thus, the act empowers the board
to fashion remedies aimed not necessarily or exclusively
at compensation, but at deterring violations of the act.
“The particular means by which the effects of unfair
labor practices are to be expunged are matters ‘for the
Board not the courts to determine.’ ” Virginia EZec-
tric  & Power Co. v. National Labor Relations Board,
319 U.S. 533,539,63 S. Ct. 1214,87  L. Ed. 1568 (1943),

but not limited to: (i) Withdrawal of certification of an employee organisa-
tion established or assisted by any action defined in said sections as a pro-
hibited practice, (ii) reinstatement of an employee discriminated against
in violation of said sections with or without back pay, or (iii) if either party
is found to have refused to bargain collectively in good faith, ordering fact
finding and directing the party found to have refused to bargain to pay
the full costs of fact finding under section 7-473  resulting from the negoti-
ations in which the refusal to bargain occurred.”

* MERA is closely patterned after the National Labor Relations Act and,
“[t]herefore, ‘ “the judicial interpretation frequently accorded the federal
act is of great assistance and persuasive force in the interpretation of our
own act.” . . .’ ” Stvatjbrd  v. Local I,?.& IFPTE,  201 Conn. 577,589,519
A.2d  l(l986);  Winchester v. Connecticut State Board ofLabor Relations,
175 Conn. 349, 354, 402 A.2d  332 (1973).
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quoting International Assn. of Machinists v. National
Labor Relations Board, 311 U.S. 72,82, 61 S. Ct. 83,
85 L. Ed. 50 (1940). The board’s determination should
stand “unless it can be shown that the order is a pat-
ent attempt to achieve ends other than those which can
fairly be said to effectuate the policies of the Act.” Vir-
ginia Electric 6%  Power Co. v. National Labor Relations
Board, supra, 540; Fibreboard Paper Products Corpo-
ration v. National Labor Relations Board, 379 U.S.
203, 216, 85 S. Ct. 398, 13 L. Ed. 2d 233 (1964);
National Labor Relations Board v. Seven-Up Bottling
Co. ofMiami,  Inc., 344 U.S. 344,346-47,73  S. Ct. 287,
97 L. Ed. 377 (1953); National Labor Relations Board
v. Fugaxy  Continental Corporation, 817 F.2d 979,982
(2d Cir. 1987); Connecticut State Labor Relations  Board
v. Connecticut Yankee Greyh..ounu! Racing, Inc., supra, 640.

The compliance order in this case can hardly be
characterized as “a patent attempt to achieve ends
other than those which can fairly be said to effectuate
the policies of the act.” The plaintiff has advanced no
argument that the board, in fashioning its remedy,
sought to achieve ends other than the prevention of
MERA violations. Neither did it raise, before the board,
any question about the union members’ good faith in
signing up for extra duty, an issue I should think would
require resolution as a matter of fact. General Statutes
5  4-183 (g).

I am equally unpersuaded that, as a matter of law,
the remedial authority that MERA confers upon the
board contains an implicit limitation that such reme-
dial orders must conform to private law notions of com-
pensatory damages. The plaintiff could have limited its
exposure by engaging in collective bargaining over the
allocation of the $125,000 fund that it had set aside for
security personnel for elderly housing. Having instead
violated MERA by refusing to bargain collectively, the
plaintiff became obligated to pay whatever the board
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reasonably determined to be required to make whole
the defendant union members for the losses actually
suffered as a result of the plaintiff’s statutory viola-
tion. That seems to me the only plausible construction
of the board’s statutory authority to fashion appropri-
ate affirmative relief to implement the statutory man-
date of § 7-471(4)  (B).

Finally, I can discern no basis for the majority’s sug-
gestion that the absence of a dollar ceiling in the board’s
1981 remedial order necessarily demonstrates that the
plaintiff’s liability to make whole the members of the
defendant union would not exceed $125,006. Without
the facts and figures required to calculate the extent
of the loss attributable to the plaintiffs statutory vio-
lation, the board could reasonably have thought it inap-
propriate to set such a ceiling ab initio. In fashioning
the 1985 compliance order, the board repeatedly indi-
cated that it viewed that order as entirely consistent
with the clear intent of its 1981 remedial .order.3

In my view, both the board’s underlying remedial
order and its subsequent compliance order were there-
fore well within the board’s authority as a matter of
law. The application of the remedial order to the par-
ticular circumstances of the employer-employee rela-
tionships in this case seems to me to involve only
questions of fact. Whether the particular terms of the
compliance order are enforceable therefore devolves
into a determination that is subject only to the limited
judicial review authorized by the substantial evidence
rule contained in General Statutes § 4-183 (g). Under

S The evidentiary rulings of the board on questions of relevance seem to
me to fail within the board’s discretionary authority to construe the scope
of its remedial order. If, however, the plaintiff had wanted to object to the
1981 order on the ground of overbreadth for failure to take the claimants’
prior work history into account, it should have pursued that question at
an earlier stage in these proceedings.
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the substantial evidence rule, an administrative find-
ing of what constitutes compliance warrants judicial
affirmance  if the record affords “ ‘a substantial basis
of fact from which the fact in issue can be reasonably
inferred. . . .’ ” Lawrence v. Kozlowski,  1’71 Conn.
70.5, 713, 372 A.2d 110 (1976),  cert. denied, 431 U.S.
969, 97 S. Ct. 2930, 53 L. Ed. 2d 1066 (1977). As we
have recently reiterated, such a standard of review
allows less room for appellate review than does a stan-
dard looking to the “weight of the evidence” or to
“clearly erroneous” factfinding. Briggs  v. State
Employees Retirement Commission, 210 Conn. 214,
217, 554 A.2d 292 (1989); Huck  v. Inland Wetlands &
Watercourses Agency, 203 Conn. 525,539-41,525  A.2d
940 (1987). Because the majority concludes that the
board’s decision is deficient as a matter of law, it does
not explore whether the compliance order lacks sub-
stantial evident&y  support as a matter of fact. I would
hold that the plaintiff has made no showing of such
evidentiary insufficiency.

Accordingly, I respectfully dissent from part II of the
opinion of the court.

S TATE OF  CONNECTICUT  V. TRACY FI S H E R

(13436)

PETERS, C. J., HEALEY, CALLAHAN, GLASS and HULL, Js.

Convicted of the crimes of murder, conspiracy to commit murder  and assanlt
in the first degree, the defendant appealed to this court  claiming that
a written statement he had given to the police should have been sup-
pressed on the ground that the state failed to meet its burden of prov-
ing that he had voluntarily, knowingly and intelligently waived his
Miranda rights. Held that the trial court  did not err in admitting the
statement; the facts that the defendant had extensive experience with
the criminal justice system, that he himself had initiated the meeting
with police officers at which the statement was given, that he demon-
strated an ability to read, appeared to read his Miranda rights, and


