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DECISION
and

DISMISSAL OF COMPLAINT

On November 15, 1977, International Brotherhood of Police
Officers, Local 332 (Union) filed with the Connecticut State Board
of Labor Relations (Board) a complaint alleging that the Town of
Wolcott had engaged ant'  was engaging in practic.es  prohibited by
the Municipal Employee Relations Act (Act) in that:

The Mayor of Wolcott has on two separate occasions,
violated Sections 7-468 through 7-470 (a) 1, 2, 3 and 4
(inclusive) by withholding the rightful promotion of the
president to the rank of sergeant due to said president's
refusal to 1) agree to the Town's contract proposals and
2) withdraw a pending grievance.

The remedy requested is:

That the Board order the Town to cease and desist
from such activity; the promotion of said officer retro-
active to November 7, 1977 (without any loss of monies
or seniority); that said retroactive payments include
interest on all monies so withheld; a written apology
from the Mayor; $25,000 punitive damages and any other
statutory remedy the Board deems appropriate.

After the requisite preliminary steps were duly taken the
matter came on for hearings before the Board on March 13 and April
24, 1978, at which the parties appeared, were represented by counsel,
and were fully heard. At the close of the hearing on April 24, 1978,
the Board directed that written briefs be postmarked not later than
three weeks after receipt of transcript. After this came a series
of events and omissions which caused a deplorable delay in the pro-
ceedings; among them a request to reopen the hearing for the presen-
tation of newly discovered evidence, and the omission to file briefs.

The matter finally came on again for hearing on May 12, 1980,
at which the parties appeared and stipulated that "the suspension
of Mr. Scirpo on this sick leave basis fias dismissed by the arbi-
tratoy7 on the merits." The Town did not agree "that the Board
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might take that into consideration as far as relevancy is con-
cerned." Written briefs were thereafter filed by both parties.

On the whole record before us we make the following findings
of fact, conclusions of law, and order.

FindinPs of Fact

1. The Town is a municipal employer, within the meaning of
the Act, having a police department.

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive statu-
tory bargaining representative of a unit of the Town's police force
with exceptions not here material.

3. At the time of the April 24, 1978, hearing William Wabuda
had been a regular police officer for over 21 years and, after
rising through the ranks, had been appointed chief of police.

4. On March 13, 1978, Paul Scirpo had been a member of the
police force as patrolman for nearly 12 years and president of the
local Union for six and a half years.

5. In March of 1977 the parties began negotiations for a col-
lective bargaining agreement to succeed one which was due to expire
in August, 1977. Scirpo was chief spokesman for the Union in these
negotiations.

6. At this time Joseph Lango was mayor of the Town and its
chief executive officer. He was running for reelection as mayor:
the election was to be held in November, 1977. For this reason
Lango wished to conclude at an early date a new contract with one
year's duration and a five percent raise i#~  wages.

7. On June 7, 1977, Wabuda was appointed chief of police.

8. Shortly threrafter Scirpo, acting as Union president, filed
several grievances on behalf of members of the bargaining unit.

9. Scirpo and Joseph Forte, vice-president of the Union and
then a patrolman, met with Wabuda about these grievances. Wabuda
"indicated . ..that he had a great burden on his shoulders at the
time and was doing everything possible to bring things in line,
being left with the big problem of the retirement of the old chief."
(Tr. 43). No resolution of the grievances was reached.

1.0. In August, 1977, Scirpo filed another grievance about a
workmen's compensation problem of a police lieutenant. Wabuda
expressed strong resentment of this.

11. During the same month Wabuda asked Scirpo to leave a meeting
with the board of finance concerning the police budget.

12. On September 13, 1977, Wabuda told Scirpo he was in line
for promotion to the rank of sergeant. Others were also being con-
sidered for promotion.

13. On September 21, after what he considered a long afternoon
and evening of contract negotiations, Scirpo called in sick for the
following duty shift (6~30  a.m. to 2:3O p.m. on September 22).

14. On the morning of September 22, Scirpo took his family to
the Eastern States Exposition in Springfield where, by chance, he
met Wabuda.

15. On September 23, Scirpo was called to the chief's office
and asked for an explanation of the events described in paragraphs
13 and 14, supra.
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16. On September 26, Roland Vicedomini, chairman of the
Town council, telephoned the Scirpos and told them that Wabuda
was going to take disciplinary action against Scirpo for these
events and possibly withdraw his recommendation for promotion.
At this time Vicedomini was acting for the mayor in his absence
and wanted background information to report to the mayor.

17. On September 27, Scirpo spoke to Mayor Lango and
explained his conduct as best he could. The mayor assured him
that he l'would handle the situation," and that the most that
would come of it would be a letter of reprimand. (Tr. 58).
Lango also suggested that Scirpo should speak to the chief and
"act  humble." (Tr. 59).

18. Scirpo followed this advice and spoke to the chief
forthwith. The chief said he would get back to Scirpo on the
30th.

19. Scirpo was ordered to the chief's office on the after-
noon of the 30th and told by the chief that he (Scirpo) would be
suspended for two days without pay; that he would not be paid for
the sick day, and that his recommendation would be withdrawn until
Scirpo could indicate better performance.

20. Under the applicable law promotions were made by the
mayor upon recommendation of the chief. The mayor had no power
to make a promotion without the chief's recommendation.

21. Scirpo again talked to the mayor on October 4. The mayor
stated to Scirpo at this time that he was not going to make any
promotions until he could straighten out the situation. Scirpo
concluded that there was a conflict between the mayor and Wabuda
and that the mayor was acting in Scirpo's behalf. (Tr. 61).

On October 4, Scirpo filed a grievance addressed to his
suspe%on (par. 19). .  .

23. Between October 4 and 17, Scirpo talked to the mayor on
two or more occasion:. The mayor suggested that he was having
trouble with the promotion but that if he could get a favorable
police contract he would make them all, including Scirpo's.

24. On October 17, Wabuda gave the mayor a letter recom-
mending five officers for promotion, including Scirpo (to sergeant).

25. Wabuda had changed his mind since September 30 (see par.
19, supra) because as a new chief he was impressed with the impor-
tance of increasing the number of supervisory officers. During
that time Wabuda had no discussion withthe  mayor concerning Scirpo's
promotion.

Lango2$oposed  that he &ould promote Scirpo and the others if (1)
On October 18 Scirpo met wjth Lango in the mayor's office.

the Union would a ree to a one year contract with a five percent
wa

rf

e increase; (27 Scirpo's suspension grievance was withdrawn;
3 there would be a six month probation period for those promoted;
4 new hires would be used as floaters; (5) wages would be retro-
active to September 1, 1977. Scirpo did not agree to this proposal.

27. On October 25, Wabuda gave the mayor a letter withdrawing
his recommendation of Scirpo for promotion.

28. The reason why Wabuda changed his mind again and reverted
to the position he had taken on September 30 was that he had had
serious second thoughts about Scirpo's abuse of sick days and had
recalled from his long experience in the department that Scirpo had
developed a pattern of taking sick and personal days off so as to
stretch the period that an officer normally had off which might be
three days when his shift changed.
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29. Wabuda felt that this pattern and the incident of Septem-
ber 21-22 showed a lack of faithfulness to the department.

30. In making this decision Wabuda was not influenced by
Scirpo's position with the Union, by the pendency  of Scirpo's
grievance, or by any conduct (verbal or otherwise) on the mayor's
part.

31. The mayor made no attempt to influence Wabuda's withdrawal
of his recommendation and was in fact disturbed when he received it.

32. On December 7, 1978, the grievance addressed to Scirpo's
suspension was sustained on the merits by an arbitrator.* The
award was not introduced into evidence.

Conclusions of Law

1. Since Scirpo's promotion was not withheld because his
refusal to agree to the Town's contract proposals or because of his
refusal to withdraw a pending.grievance,  the case alleged in the
complaint was not made out.

2. The award of an arbitrator that a suspension was not justi-
fied under the contract does not preclude a finding that tie incident
that led to the suspension was the real reason for denying promotion
(rather than activity'protected by the Act).

Discussion

This case turns on the resolution of a question of fact. The
complaint charges that the mayor of the Town violated the Act "by
withholding the rightful promotion of the president fif the UniogT
to the rank of sergeant due to said president's refusal to (1) agree
to the Town's contract proposals and (2) withdraw a pending grievance."
There is no serious doubt that proof of these allegations would show
a prohibited practice as the cases cited in the Union's able brief
hold. See, e.g., Borp Warner Corp 1 7 3  (1977)*
San Jeronimo Hilton Hotel, 187 NLR;)  ~04?k(~~~ij;2~~i~~l~Oe.Cotton  Mill:
Inc., 193 NLRB 885 (1971).

The Town does not controvert this legal position. It rests its
defense, rather, on a factual proposition: that Wabuda acted inde-
pendently in withdrawing the recommendation for promotion and that
he did so for reasons having nothing to do with Scirpo's union activ-
ity. Wabuda, the Town claims, withdrew the recommendation because he
believed that Scirpo had abused sick leave in such a way as to show
lack of faithfulness to the department - a negative quality undesirable
in a police supervisor.

The Union asserts that the Town's factual claim "is a mere sham
and is not supported by the evidence or the facts" (U. br. p. 5).
We disagree and find the Town's claim supported by a fair preponderance
of the evidence.** We are persuaded by the evidence before us that
Wabuda probably did act independently and that the mayor played no
part in the recommendation's withdrawal.

* It did not appear whether there was a single arbitrator or a
panel.

** This makes it unnecessary to decide upon the validity of the
Union's claim that in this case the Town had "the burden to esta-
blish that the conduct was motivated by legitimate objectives.11
(U. br. D. 121. We do not. however. acouiesce  in the Union's
statemen't. It-may be true'enough where-the Union has shown dis-
criminatory conduct (e.g. that the recommendation was withdrawn
because of grievances) but we believe that the Union has the
burden to show such conduct in the first place. Surely withdrawing
a recommendation because sick leave was abused is not discriminatory
in any meaningful sense.
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The reasons for our conclusion are as follows: Chief Wabuda
impressed us as an independent individual - as one witness testified
"he is his own man."  (Tr. 195). We also found him basically honest.
When he became chief in June, 1577, he apparently inherited problems
and no doubt the spate of grievances filed by Scirpo added to those
problems and caused some resentment so that the relations between
the two men became strained. This became aggravated by other events
later in the summer. In spite of this Wabuda was apparently objec-
tive enough and big enough to decide in early September to recommend
Scirpo (among others) for promotion. Then came the dramatic event
of the Eastern States Exposition on September 22.

On the night of September 21 Scirpo called in sick and reported
that he would not cover the day shift, his regular assignment for
the following day. On the morning of the 22nd,  Scirpo and his family
went to the Eastern States Exposition in Springfield where - as fate
would have it - he met the chief. On September 23 the chief called
Scirpo into his office and questioned him about the event. Appar-
ently Scirpo's answers were not satisfactory (see Tr. 56-57) but
Wabuda announced no decision at the meeting. On the 26th Wabuda
told Roland Vicedomini, chairman of the Town council, that Scirpo
would be suspended and the recommendation for his promotion withdrawn.
Scirpo told the mayor about this and the mayor promised to "handle
the situation" so that the most that would come of it would be a
letter of reprimand. He suggested that Scirpo humble himself to the
chief. Scirpo did so on the 27th but on the 30th Wabuda suspended
Scirpo for two days and told him he was withdrawing the promotion
recommendation.

As we interpret the situation Wabunda, at this point, felt a
sense of moral outrage at Scirpo's conduct. We find that this was
a genuine and quite understandable reaction. Apparently the arbi-
trator did not share this feeling and his award is binding on the
issue of whether the suspension was justified under the contract.
That, however, is not the issue before us; that issue is simply
whether the Springfield event was the real reason for Wabuda's action
or whether it was a sham to cover up retaliation for protected activ-
ity. The Union sug-csts that it would be preposterous to react as
Wabuda says he did and points to the arbitration award as supporting
that suggestion. From this it argues that the preposterous explana-
tion was not the real one. We do not, of course, know what evidence
was before the arbitra.tor,  but on the basis of the record before us
we find it easier to understand Wabuda's asserted reaction to the
Springfield event than to understand the arbitration award. We con-
clude that Wabuda's decision of September 26 to withdraw the recom-
mendation was motivated by his reaction to the Springfield incident
and what he thought it stood for. We cannot, of course, be sure
that this was the only reason for the chief's action - human motives
are complex and subtle - but we find that it was the only substantial
factor.

The actual withdrawal of Scirpdls recommendation did not follow
directly Wabuda's decision of September 26. After that decision came
its reversal and the recommendation of October 17 which included
Scirpo; then a still later reversal of position culminating in the
final withdrawal of Scirpo's recommendation in the letter of October
25.

This complicates the problem; it shows that Wabuda, though inde-
pendent, was capable of vacillation. This does not, however, change
our basic conclusion. We think that Wabuda is a conscientious man.
The problem was not a simple one and a person who was trying to do
what was right might well change his mind about the solution more
than once. After his initial strong reaction of September 26,
Wabuda apparently feared he had over-reacted and therefore carried
out his original intention (formed before the Springfield incident)
to recommend Scirpo's promotion. The problem was very much on the
chief's mind, however, and still further thought led to a renewed
realization that abuse of sick leave was indeed inconsistent with
an increase of police responsibilities. He then recalled former
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incidents that indicated to him that there had been a pattern of
abuse by Scirpo. These put the Springfield incident in more serious
perspective and Wabudo came to his final conclusion to withdraw the
recommendation.

It is true that the objective events in this narrative are
consistent with the Union's explanation that 'i:abudcl's  final action
was prompted by the m:tyor'c  insistence, and that this insistence was,
in turn, prompted by the mayor's frustration over Scirpo's part in
the collective bargaining  process and his refusal to.withdraw  gricv-
antes. On the other hand, there was no direct evidence of any such
comz!!:nication  between the mayor and Wabuda,
dcr,ied e.q.ch  sixp

and W~lbuda categorically
essmtir-11  to this e>:pianatior1. Since we br?lievc

Wbuda, we accept his explanation of the events was probably
accurste.

Dismissni of' Complaint- - - - ._L-

By virtue of and pursurnt to the powor vested in the Connecticut
State Bo::rd  of Lobor Relztiqns by tkz Piunir,i.p~l  Erq:loyee  FLe1nLior.s
Act, it is

@s%ED, +$.a-;
in, c!is!nl.;sed.

the com;?iaint  fried h-rein be, end the s:me hereby

CONNECTICUT STATE BOARD OF LfBOH RELATIONS

BY s/Fleming James, Jr.
Fleming J:tmi:s, Jr. , Chairman

s/Kenneth A. Stroble
Kerneth  A. Stroble

TO:

VI. Richard Fish, Mayor
T0T.m  of Wolcott
Tovm Hali,  10 Kenea Avenue
llolcott, Connecticut 06716

CERTIFIED
(RRR)

Richard Joseph,
Route 6&

Esq.
- The Hamlet

Middlebury, Connecticut 06762

Wilson Trombley, Esq.
P.O. BOX 6012
Wolcott, Connecticut 06716

Joseph Mazzotta. Director
IBPO‘

CERTIFIED
(RRR)

1800 Silas Deane Highway, Suite 172
Rocky Hill, Connecticut 06067

David Morrissey, Esq.-. -
IBPO
1800 Silas Deane Highway, Suite 172
Rocky Hill, Connecticut 06067
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