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STATE OF COkrNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of :

REDDING  BOARD OF EDUCATION
:
: Case No. TPP-5308
:

- and - : Decision No. 1922
:

REDDING  EDUCATION ASSOCIATION : July 29,  1980

A P P E A R A N C E S :- - - - - - - - - - -

George N. Nichols, Esq.,
for Redding  Board of Education

William J.  Dolan, Esq.,
for Redding  ,Education Association

DECISION
and

DISMISSAL OF CONPLAINT

On July 27, 1979, Redding  Education Association (REA)  filed
a complaint with the Connecticut State Board of Labor Relations
(Board) alleging that the Redding  Board of Education (Respondent)
had engaged and was engaging in practices prohibited by the Act
Concerning School Board-Teacher Negotiations (Act). Respondent was
alleged to have unilaterally changed a past practice "by reauiring
both academic and specialist teachers to teach a greater number of
periods per day" and subsequently "ham  not affirmatively responded
to complainant's demand to negotiate" concerning this increase.
The complaint sought an order from the Labor Board compelling
Respondent to cease and desist from its refusal to negotiate.

After the requisite administrative steps had been taken the
matter was brought before the Board for hearing on April 3, 1980
at the Labor Department buildi;g  in Wethersfield, at which the
partf.es  appeared and were represented by counsel. Full opportunity
was given to adduce evidence,
and make argument.

examine and cross-examine witnesses,

1980.
The parties filed written briefs on June 10,

fact,
On the whole record the Board makes the following findings of
conclusions of law, and order.

FindinPs  of Fact

1 . The Redding  Board of Education (Respondent) is a board of
education subject to the Act.

2. The Redding  Education Association (REA)  is an organization
of certified professional employees designated to exclusively
represent the bargaining unit composed of teachers employed by the
Respondent.

3. The parties at all times relevant to this case have had
in effect a collective bargaining agreement (Contract) effective
from September 1,
per.t;inent  parts:

1979 through September 1, 1982, which states in
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ARTICLE II - SCOPE OF' AGREEMENT
x x x

B . All past practices, agreements, and understandings
reached by former Associations or Board representatives
during previous negotiations are void and of no force and
effect unless specifically incorporated herein.

c. This contract contains the full and complete agree-
ment between the Board and the Association for the 1979-
1982 contract period, and neither party shall be required
during the duration of the contract to negotiate upon any
issue, whether it is covered or not covered in this Agree-
ment, except as mutually agreed upon by both parties.

D. All rights, powers, authority, and prerogatives
of the Board shall continue to remain exclusively vested
in the Board unless specifically limited by the express
provisions of this contract.

These provisions have been included in substantially the same form
in previous collective bargaining agreements between the parties
since 1977.

4. The current agreement provides for binding arbitration of
grievances, Article III D 5.

5. The parties began negotiations for the Contract in Septem-
ber, 1978. Witn.the  help of state-monitored mediation, the current
agreement was reached in April, 1980.

6. During these negotiations the Association initially pro-
posed the followin language which was not incorporated into the
final agreement: +T Ex. 17 & 18).

Scope of Agreement

This Agreement shall constitute the policy of the Board and
the Association in the subject areas covered by the Agree-
ment for the duration of the Agreement unless changed by
the mutual consent of both parties. Such mutually consented
change shall be in writing and in accordance with the con-
sultation procedure provided herein. Previously adopted
policies, rules or regulations in conflict with this Agree-
ment are superseded by this Agreement.

X x x
Consultation Procedure

It is recognized by the Board and the Association that all
situations and developments could not be anticipated at
the time of negotiation of this Agreement. To meet such
unforeseen situations and developments and to achieve
further rapport between the Board and the Association,
periodic informal meetings, shall be held between repre-
sentatives of the Association and the Board as requested.

In the event that the,  strict letter of this Agreement can-
not be adhered to and a change.in  the existing Agreement
is deemed necessary by either the Board or the Association,
then, in such event, the Board and the Association agree
to the following procedure of consultation and review.

If a proposal is initiated by the Board, it will be sub-
mitted in writing to the Association, with a request for
a meeting. The Association will then acknowledge receipt
of the proposal in writing within five (5) school days
thereafter, and a committcodesignated  to discuss the
proposal within fifteen (15) school days after the Board
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has received acknowledgement of its proposal. If as a
result of this meeting, or subsequent meetings arranged
to the mutual satisfaction of the committees of the
Association and the Board, agreement is reached on such
proposal(s), said agreement will be presented to the
Association and the Board as a joint recommendation of
the committees of the Association and the Board. If
the Association and/or Board thereafter reject(s) the
joint recommendation of the aforesaid committees, the
Board will have the right to submit the proposal to
mediation pursuant to the policies of the State Depart-
ment of Education.

X x x

The above described proposal concerning a "Consultation Procedure"
also included an identical procedure for proposals initiated by the
Association

Board Rights

Except as expressly provided otherwise by the terms of
this Agreement, the administration of educational policies
and the operation of the schools are vested exclusively in
the Board.

Teacher Working Hours
x x x

The work day of each classroom teacher will be established
by the Board for students in the teacher's school. . . .

All classroom teachers shall have at least one preparation
period per day.

All teachers shall have an uninterrupted duty-free lunch
period daily of at least the same duration as that of the
students. In the event that teacher supervision is required
during lunch or recess, this duty shall be fi1L.d  first on
a voluntary basis. If enough teachers do not volunteer,
it is understood that such duty must be assigned. Pay for
the assignment will be at the rate of $ per hour. The
Board and the Association agree that appropriate compensa-
tion in the form of reduced teaching load may be substituted
for financial remuneration. The Board of Education will
make every effort to recruit teacher aides for supervisory
work provided that at least one teacher or administrator is
available as the responsible supervisor.

7. The Association re-submitted these proposals substantially
unchanged as counter-proposals on December 12, 1978.

8.
teaching)

During the period September 1974 (the advent of team-
to June 1979, there had been no fixed practice concerning

the number of teacher contact periods*; rather the practice had
been to change the number of contact periods as dictated by changes
in educational olicy  (i.e. addition and omission of courses).
(Tr.  63, 66, 777.

9. Negotiations w,ere  not requested nor held in response to
these previously instituted changes in contact periods. (Tr. 64, 65).

10. During the period September 1974 to June 1979 there was a
fixed policy of a duty-free lunch for teachers of at least 23 min-
utes*, which was followed by rotating responsibility for su ervision
of students for an additional 23 minutes (Tr. 21-23, 77-78P which
meant that teachers often received an additional 23 minutes'free
following lunch,

* other than to schedule such periods within a framework of a
duty-free lunch and one preparation period per day, per teacher.
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11. During the period October 1979 to May 1980, the teaching
schedule for the 1980-81 school year was under discussion by the
faculty of the John Read Middle School. (Tr. 80).

12. Changes in the teaching schedule instituted by Ms. Dianne
Otteson, principal of the John Read Middle School, were announced
at a public meeting of the Respondent in May 1979 and made avail-
able to the teachers shortly thereafter. (Tr.  83j.

13. The changes were precipitated by policy decisions to
equalize the amount of foreign language instruction between middle
schools; move to complete team teaching with the inclusion of math
teachers on the teams; schedule physical education classes on a
consistent basis; institute a required fine and practical arts
curriculum beyond the sixth grade; return the sixth grade to a
block schedule; and schedule wood shop in a more uniform manner.
(Tr. 87-90). The changes included:

(a) incorporation of lunch period into a regular
teaching period, rather than reserving a separate period
for lunch; leaving eight teaching periods per day rather
than seven.

(b) elimination of rotating free time for teachers
following their lunch.

(c) shortening the length of(&di;id;yl  periods from
an average of 44 to 40 minutes.

09 l

14. These changes impacted on teacher workload in that:

(a) teachers picked up an average of one additional
academic period per day, for 200 additional minutes per
week. (Tr. 12).

(b) the chance for 23 additional minutes free after
, lunch with the rotating supervisory schedule was eliminated.

ConcLlsions  of Law

1. The Respondent's decision to modify the content and emphasis
of educational curriculum involved educational policy decisions and
was not subject to the duty to bargain.

2. The increase in teacher-student contact time and the redub-
tion in the length of time available to teachers for lunch, which
resulted from the Respondent's aducational  policy decisions,
involved mandatory subjects of bargaining.

3. The increase in teacher-student contact time did not
involve a change in an existing past practice, because the existing
practice had for many years been to change teacheristudent  contact
time unilaterally in response to changes in educational policy.

4, The reduction in the time available for teacher lunch
periods did constitute a change in an existing past practice.

5. The REA waived any right to object to the change in lunch
periods because it bargained for and agreed to a clear and unmis-
takable contract clause which gives Respondent the right to uni-
laterally change existing conditions of employment.

Discuss.ion

An employer's unilateral change in conditions of employment
involving a mandatory subject of bargaining made during the term
of a collective bargaining agreement often constitutes a refusal
to bargain, unless the change is permitted by the contract. West
Hartfcrd Education Assn., Inc. v. BeCourcy  162 Conri.  566; Town of
Newington, Dec. No. 1116 (1973). Such cha;ge can be incidental to
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management decisions which themselves are not subject to bargaining.
In DeCourcv  the Court found that school boards have the right to
determine educational  policy and unilaterally implement such policy
decisions, but where this implementation impinges upon the workload
of individual teachers, this impingement is a mandatory sub ect of
bargaining. See also, City of Bridgenort,  Dec. No. 1319-A t 1975).

Unilateral change implies the existence of a' fixed practice
prior to the alleged change. When we find such a change in a fixed
practice, and a respondent raises the contract as a defense, we
will look to and interpret the contract. In the absence of uni-
lateral change, the issue would be one of pure contract interpre-
tation, more suitable for the rievance-arbitration process. State
of Connecticut, Dec. No. 1871 77 1980). In this case, Respondent's
increase in teacher contact periods impacted upon two- areas of
working conditions: actual time spent with students and the chance
for free time following lunch.

The REA has failed to make out a rima facie case to support
its claim of violation of the Act throug change in past practice.%i--
The facts show that for many years the number of teacher contact
periods has traditionally varied in response to modifications in
educational policy, and thus continued change in that number is
not a departure from a fixed practice. In the absence of such a
departure there is no violation of the Act on this basis.

The situation is different, however, concerning the elimina-
tion of free time following lunch. Here there appears to have been
a fixed practice of rotating responsibility for supervision among
teachers, leaving others free. The unilateral change rule does
provide that changes may be made if the contract permits. Town
Of'Newington,  supra. In the past, we have found that management
rights clauses did not cut off a duty to bargain in the absence of
a specific reference to the subject of the change. City  of New Haven,
Dec. No. 1342 (‘1975);  City  of Hartford, Dec. No. 1425 (1976); Amity
Bd. of Ed., Dec. No. 1845 (1979). In the present case, however,
the Respondent urges that Article II B, the scope of agreement
clause, constitutes a voluntary and knowing waiver by the REA of
its right to compel bargaining. This clause reads:

B. All past practices, agreement, and understandings
reached by former Associations or Board representatives
during previous negotiations are void and of no force and
effect unless specifically incorporated herein.

Although we have been and remain reluctant to give a management
rights clause the sweeping effect of cutting off the duty to bar-
gain over unilateral changes in conditions of employment that are
not specifically referred to in the clause, the language of this
particular clause is so clear in its express meaning that its effect
as a waiver is unmistakable. Thi.%z  conclusion is buttressed by the
fact that the language of this contract section has appeared sub-
stantially unchanged in the agreements of the parties since 1972
(Ex. 12, 13, 14, 15) and the REA demonstrated recognition of the
potential impact of this language when it sou ht to modify it
during negotiation of the present contract. ?Ex. 17, 18). Were
we faced with a situation evidencing vastly unequal bargaining
power, so that the Contract could have been seen as one of adhesion,
we might have considered whether such a contract provision should
be given full force. In this case;to  deny the Respondent the
benefit of his bargain when the parties were of relatively equal
strength would render the collective bargaining process meaning-
less. The Respondent thus had no duty to bargain concerning the
impact of the changes it instituted.
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