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DECISION and ORDER

On September 8 and 25 1979, Local 1303-110 of Council #4,
AFSCME, AFL-CIO (the Union) filed complaints (Case Nos. MPP-5367
and MPP-5394) with the Connecticut State Board of 'Labor Relations
(the Board alleging that the Weston Board of Education (the
Respondent 1 was violating the Municipal Employee Relations Act
(the Act) in that it had reduced employee wages by unilaterally
reducing school bus routes (MPP-5367) and had unilaterally elimi-
nated a paid holiday (MPP-5394).

After the requisite preliminary steps had been duly taken, the
matter came before the Board for a hearing on February 21, 1980, at
which time the parties appeared, were represented by counsel, and
were fully heard. Both parties filed written briefs.

On the basis of the whole record before us, we make the
following findings of fact, conclusions of law, and order.

Findings of Fact

1. The Respondent is an employer within the meaning of the
Act.

2. The Union Is  an employee organization within the meaning
of the Act.

3. In January, 1979, the Union was certified as the exclusive
bargaining agent for a unit composed of secretaries, aides, nurses,
custodial and maintenance personnel, and school bus drivers
employed by the Respondent.



4. In September, 1979,  the parties were engaged in negotia-
tions for a collective bargaining contract. These negotiations
had been in progress since March, 1979.

5. At the time of the hearing, the parties had'finished
mediation for their contract negotiations and were in the midst
of the fact finding procedures under the Act.

6. School bus drivers employed by Respondent are compensated
on a per route basis. They receive $3.39 for each route they drive- -
each day.

7. During the 1978-79 school year most drivers were assigned
eight routes per day (four in the morning and four in the afternoon),
while a minority of drivers were assigned seven routes per day
(four in the morning and three in the afternoon).

8. Due to a decline in enrollment and a low u,tilization  rate
of the school buses (only between 45 and 69 percent of students
were riding the assigned school buses), the Respondent decided in
late September, 1979, that it would reduce the number of school bus
routes in the school system.

9. The reduction in the number of routes was accomplished by
consolidation of existing routes. As a result, no drivers were
assigned more than seven routes per day (four in the morning and
three in the afternoon). Because the consolidated routes were
longer and had more stops than the old routes, the drivers worked
only five minutes less each afternoon than would have been the
case with four of the old routes.

Because drivers were workin
per A&,  they received a pay cut of f

seven rather than eight routes
3.39 per day for doing substan-

tially the same amount of work.

11. In contract negotiations, the parties had discussed the
subject of paid holidays, Including Jewish Holidays, but at the
time of the Board hearing, no agreement had been reached on the
subject.

12. From the fall of 1976 to.September  of 1979, bargaining unit
employees had been allowed to take off and receive pay for either
Rosh Hashanah or Yom Kippur.
5, 9).

(Tr. 25, 43, 49, 50, 52, 53:  Ex. 4,

13.. In school year 1979-80, Yom Kippur (October 1, 1979) was
the only Jewish Holiday of the two which fell on a work day, 03x.  7).

14. In September, 1979, the Superintendent of Schools decided
that employees would not be allowed to take Yom Kippur off as a paid
holiday because of the heavy pending workload and because the regular
Columbus Day Holiday would come the week after Yom Kippur.
51).

(Tr. 44,

15. Bargaining unit employees were not permitted to have Yom
Kippur as a paid holiday In October, 1979.

16. Upon learning of Respondent's unilateral change in each of
the instant cases, the Union filed its complaints with the Board.

Conclusions of Law

1. The decision to reduce.the number of routes by consolidating
existing routes to make them longer was a managerial decision and
not a mandatory subject of bargaining, but the impingement of this
decision on the rate of pay as compared to the amount of work done
by the school bus drivers was a mandatory subject of bargaining.

2. The effect of reducing the number of routes assigned indl-
vidual drivers, while increasing the amount of time for each indi-
vidual route, resulted in drivers doing substantially the same
amount of work for less pay, and this constituted a substantial
change in existing conditions of employment.
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3. The unilateral withdrawal of the paid holiday, which had
been regularly provided as a benefit for three years, constituted
a change In an existing condition of employment and involved a
mandatory subject of bargaining.

4. Bach of the above described unilateral changes Involving
mandatory subjects of bargaining constituted a failure to bargain
in good faith and a practice prohibited by the Act.

Discussion

In both Cases No. MPP-5367 and No. MPP-5394, the Union claims
that the Respondent violated the Act by unilaterally changing an
existing major term or condition of employment. This Board, as well
as the State courts, the National Labor Relations Board, and the
federal courts have held repeatedly that an employer's unilateral
change in an existing major term or condition of employment often
will constitute a refusal to bargain and therefore,a  prohibited
practice. National Labor Relations Board v. Katz, 369 U.S. 736;
West Hartford Education Assn.. Inc. v. DeCourc 162 Corm. 566
(1972); Newington  Board of Education, Dec. No."!116  (1973); Town
of East Haven, Dec. No. 1279 (1975). We have applied an especially
strict standard when the change is made during the course of on-
going negotiations. While negotiations are in progress, even a
de minimis  change in existing conditions of employment may run afoul
'dT theprohibition  on unilateral change. Citv  of Milford, Dec. No.
1168 (1973).

Case No. MPP-5367

The Union claims that by reducing the overall number of routes
and the number of routes assigned to individual drivers, the Respon-
dent unilaterally reduced the drivers' actual daily pay while
requiring them to perform substantially the same amount of work.
This result occurs, the Union argues, because the reducing of
routes was accomplished by merging existing routes, thus making
the remaining routes longer. Since drivers are paid by the route,
they ended up with fewer routes, and thus less pay, for working
closely the same periods of time.

While we agree with Respondent that the decisions regarding
the total number and size of routes are within the area of managerial
prerogative, there is no question that the changes resulted in sub-
stantial secondary impacts on conditions of employment (e.g., wages).
We have held that secondary impacts incident to managerial decisions
must be bargained and are subject to the prohibition on unilateral
change. City of Bridnenort,  Dec. No. 1319-A (1975); Citv of Bridge-

Em;
art,  Dec. No. 14%  (1977). It is be ond dispute that wages are

W in the realm of conditions of
jects of bargaining.

e m p1oyment and are mandatory sub-
The evidence shows that the Respondent's

reorganization of routes unilaterally reduced the pay of drivers,
even though the drivers were required to perform substantially the
same work. This unilateral change impacted upon mandatory subjects
of bargaining; the Respondent has no adequate defense: and the
change was therefore in violation of the duty to bargain and con-
stitutes a prohibited practice.

Case No. MPP-5394

Here, the Union claims that by past practice employees have
been granted one paid Jewish Holiday per year and that in September,
1979, the Respondent unilaterally withdrew this benefit. The
Respondent contends that although the Holiday has been granted
in the past, It was a mere gratuity which could be granted or wlth-
drawn at the discretion of the Respondent.

The evidence showed that the practice of permitting employees
to take off a Jewish Holiday has been in effect for at least three
years. This is long enough to create a binding practioe.  The
benefit was regularly and consistently given and involves a major
term or condition of employment which is a mandatory subject of
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bargaining. Under these circumstances, a past practice has been
created which the Respondent may not unilaterally change; especially
while contract negotiations are in ro ress.
Timber Co., 87 NLRB 672, 25 LRRM 11
761  NLRB 1077; Zelrich Co.,

g f
See We erhaeuser

3 1949); South and-+-XGGMills,
144 NLRB 1381, 1392; K.D. Manufacturing

Co.,  169 NLRB 57, 60; Abingdon Nursing Center, 197 NLRB 781.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal,Employee  Relations
Act, it is hereby

ORDERED, that the Weston Board of Education

I. Cease and desist from

(a) Paying school bus drivers less money'for per-
forming substantially the same amount of work performed
during the 1978-79 school year;

(b)  Denying bargaining unit employees the right to
have either Rosh Hashanah or Yom Kippur as a paid holiday
each year, unless and until such change(s) is negotiated
with the Union or impasse has been reached in such nego-
tiations.

II. Take the following action which the Board finds will
effectuate the policies of the Act:

(a) Make whole all school bus drivers for wages
wrongfully denied to them as a result of the reduction
in daily pay since S e

B
tember, 1979. This shall be com-

puted at the rate of 3.39 per work day, with appropriate
adjustment for the 5 minute reduction in work time;

(b) Pay one day of holiday pay to bargaining unit
members to make them whole for not having been permitted
to take Yom Kippur as a paid holiday in October, 1979;

(c)  Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of posting
in a conspicuous place where the employees involved cus-
tomarily assemble, a copy of this Decision and Order in
its entirety;

(d) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly
Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order of
the steps taken by the Weston Board of Education to comply
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble
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