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DECISION
and

DIRECTION OF ELECTION

On June 26, 1979, Federation of Special Police and Law Fnforce-
ment Officers (Federation) filed with the Connecticut State board of
Labor Relations (Board) a petition alleping that employees of the
Bridgeport Housing Authority (Authorityj  in a unit of all uniformed
security officers wished to be represented for collective bargaining
by the Federation and that Local 1303 of Council #4, AFSCME, AFL-CIO
(Local 1303) claimed to represent such employees but did not in fact
do so, and requesting the Board to resolve the issues so presented
in a manner pursuant to the Municipal Employee Relations Act (Act).

After the requisite preliminary steps had been duly taken the
matter came on for hearing before the Board on January 7, 1980, .?t
which the Federation and Local 1303 appeared and were represented by
counsel. Local 1303 was allowed to intervene and both parties were
fully heard.

The Hearing ,

At the hearing it appeared that this case is a sequel to City
of Bridgeport -and- Bridgeport Housing Authority, Case No. MPP-3089,
Dec. No. 1492 (1977)  and the findings of fact and conclusions of law
made by the Board in that case are incorporated herein by reference.

A brief history of the dispute is as follows: In May, 1974,
Local 1303 Detitioned for an election of renresentative  of the Dolice--- _~
officers employed by the Authority. At a conference upon this peti-
tion before the Agent of the Board, the Authority agreed that all
special patrolmen employed by the Authority constituted an appropriate
unit under the Act, and consented to an election. Such an election
was conducted by the Board on July 19, 1974, and Local 1303 was
certified as the exclusive statutory representative of the policemen
on Juiy 30, 1974.



Negotiations between Local 1303 and Don Heyward, executive -
director of the Authority, followed and culminated in a tentative
agreement on November 15, 1974. The parties understood that this
agreement was subject to approval or rejection by the Housing
Commission as to all items and to approval or rejection by the
City of Bridgeport as to money items. The Authority was dependent
on the City and on federal and state sources for its funds, The
Commission ratified the proposed contract but the City has never
agreed to the money items.

At the hearings before the Board in the former case the
respondents claimed for the first time that the City rather than
the Authority was the employer of the special police. On all the
evidence then before us (including the Authority's consent to the
election) we found the Authority to be the employer within the
meaning of the Act and ordered it to honor and implement the non-
monetary terms of the agreement and upon request to negotiate upon
the monetary terms.

Pleas
The respondents appealed this decision to the Court of Common
and on January 31, 1978, that Court issued a decision dis-

missing the appeal.

Thereafter, on March 17, 1978, Harry Fishman, staff representa-
tive of Council #4, and Heyward sat down for further negotiations
and again came to a tentative agreement which left open all money
items (and some others). Heyward said he needed Commission approval.
Thereafter Heyward signed the agreement and mailed it to Fishman  who
received and signed it on May 24, 1978. This agreement purported to
be effective from some unspecifieddate  through June 30, 1980.

Thereafter Fishman  and Heyward continued to negotiate on money
items but came to no agreement largely because of Heyward's insis-
tence that control over funds was in the hands of other authorities.
On Eebruary 14, 1979, Local 1303 filed with the Board a complaint
alleging the Authority's refusal to bargain. At a conference with
the Agent of the Board the parties agreed to resume negotiations
but these proved fruitless and on October IO, 1979, Local 1.303 peti-
tioned for mediation. Mediation could not resolve the matter and on
October 25, 1979, the Board of Mediation and Arbitration initiated
fact finding. A fact finder was appointed and a meeting before him
was held on December 10, 1979. At the time of the hearing before
the Board a further,meeting  with the fact finder was scheduled for
January 21, 1980.

Discussion

On the basis of the above facts, Local 1303 claims that the
petition should be dismissed. It invokes the so-called contract
bar rule and also decisions of this Board refusing to order an
election during the period in which a certified union is diligently
pursuing negotiations for a contract. See, e.g., City of Shelton,
Dec. No. 1065 (1972).

We find the contract bar rule inapplicable. In its brief the
Federation points to several respects in which the so-called agree-
ment fails to meet the technical rules of contract law.
our decision on broader ground.

We place

items: "longevity pay,
The agreement left open all money

sick leave pensions, wages, Major Medical
Insurance, life insurance" (Tr. 18j. These omissions would nut
necessarily prevent the agreement from being valid under contract
law. Indeed in our former decision we concluded that a similar
agreement became binding as a collective bargaining agreement as
to all non-monetary terms. City of Bridgeport -and- Bridgeport
Housing Authorit
(b) dm) y&u?%?

conclusion of law par. 2, and Order, pars.
is does not mean that the agreement is the

kind Et will'satisfy the contract bar rule.

That rule prevents the employees from exercising their free *
choice about a change of representative. It does so in the interest
of stability and to promote labor peace by giving an incumbent



union a fair opportunity to administer a contract the parties can
live with for a period of time. Both the freedom of choice and
stability serve the policies of the Act. It is the job of this
Board to work out a reasonable line of accommodation between these
objectives when they compete with each other. The contract bar
rule is an attempt by labor boards (and also by le islatures) to
do this. When an incumbent union gets a contract 7usually ratified
by the membership) that covers the basic matters in dispute, then
the members of the bargaining unit are required to forego their
right of free choice of representative for the life of the contract.
But if a contract (no matter how valid by contract law) leaves open
all money matters it is not the sort of agreement that justifies
making the membership forego their fundamental right, guaranteed by
the Act, "to bargain collectively through representatives of their
own choosinq" Sec. 7-468(a) (emphasis supplied). The contribz
that such an incomplete agreement can make to labor peace is too
slight to warrant so serious a deprivation. 'And here the incom-
pleteness of the agreement is glaring. While non-money items are
sometimes crucial in labor disputes, a collective bargaining agree-
ment that leaves out all money items is usually like a production
of "HamleV without Hamlet. We conclude that at no time did Local
1303 secure the kind of an agreement that brings into play  the
contract bar rule.

There remains the question of the Shelton rule. The Federation
claims that Local 1303’s  efforts to get a comprehensive contract
fell short of reasonable diligence. We are inclined to disagree
with this claim but do not find it necessary to decide it. We find
that the facts of this case call for another limitation on the
Shelton rule. That rule recognizes the importance of allowing a
certified union a reasonable opportunity to secure a contract
(either an initial or successor contract) free from the risk of
losing its representative status because of ephemeral dissatisfac-
tion often generated by the length and the frustrations of the
bargaining process. Here again, however, competing values must be
balanced. The Shelton rule, like contract bar, sacrifices employee
freedom of choice to stability of the union's relationship to the
unit. We find that this sacrifice should not be required for the
length of time involved in this case even though the union has been
diligent.

Local 1303 was certified as representative in 1974. Now 1980
is here yet no comprehensive contract has been obtained. The time
has come, we think, to let the employees exercise again their free
choice of bargaining representative.

We realize that putting a time limit on the incumbent union's
freedom from the risk of an election may put a premium on dilatory
tactics by employers. This is a disadvantage of the rule we adopt.
and where the dispute is between the employer and the union we may
not apply the rule. But the employees who-seek an election have
not been resDonsible for the delav and should not be deorived of
their free choice because the employer may have sinned.* We hold
then that the protection afforded to a diligent incumbent union
under the Shelton rule will not last more than five years after a
certification if no comprehensive collective bargaining agreement
is reached during that time.

The case before us presents two additional problems: (1) the
pendency of fact finding proceedings, and (2) the decision of the
United States District Court in Members of the Bridgeport Housing
Authoritv Police. et al. v.

1980.
Citv of Bridsenort.  et al., Civil B-77-

130, filed January 25,

The pendency of fact finding has already been referred to. The
record shows that the proceedings had not been completed at the time
of the hearing and our sister board informs us that they are still
incomplete. Under the circumstances the Federation, if it wins the
election, will stand in the same position as the incumbent with
respect to these pending proceedings.

-3-



The federal court suit was brought by plaintiffs against the
City, its mayor and other administrative agencies and officers, the
Authority, and certain federal agencies claiming violations of 42
U.S.C. flS 1981 and 1983; the Model Cities Act (42 U.S.C. 133  3301 et

Title VII of the Civi1 Rights Act of 1964 (42 U.S.C. &j 20~0
and the Comnrehensive  Employment and Training Act of 1978
SS 801-999) In the course of a long and careful opinion

the District Court (T.'F.  Gilroy  Daly, J.) held that the City was
liable under the acts specified as the employer of the special
housing police for certain alleged discriminatory practices. The
Court noted our former decision (See po. 8, 30. Cf. p. 28). The
Court did not have before it the question of whether the Authority
was an employer within the meaning of the Act (a State statute) and
did not decide that question. Moreover the Court said of our deci-
sion at one point:

Furthermore, I consider the findings of the State Board
of Labor Relations in C$tv of Briti-zenort v. Housing Police
Local 1303, Case No. MW-3381, Dec. No. 'iGT>eb.  'I,?),
Teal dismissed, *No. 115G55 (C. P. Jan 31, 1978),  persuasive,a
if not bindiFs a matter of law, that the Housing Authority
at least at some relevant times held itself out to be and
was an employer of the Housing Police. I conclude that as
such, the Housing Authority had a duty at least to attempt
to effect compliance with CDA 11. I conclude that the
Housing Authority is liable to the plaintiffs for its
failure to make any significant such attempts.

Under the circumstances disclosed in the record before us we have no
basis for finding that our former decision was wrong as a matter of
State law. No new evidence on the employment relationship was pre-
sented at the January 7th hearing before US. And we do not read
Judge Daly's decision as requiring us to find that the Authority is
not the statutory enuloyer under the Act through any of the principles
associated  with res judicata  or federal sucremacy. We have been told
that Judge Daly'fidccision  will be appealed. If in the course of
appeal decisions are made that supersede anything decided herein,
or if the District Court makes such a decision ,i.n  the future, modi-
fication or vacation of our decision may be called for. We do not
think, however, that these mere possibilities should stay our hand
or deprive the bargaining unit members of their right to have a
bargaining representative of their choice.

Direction of Election

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

DIRECTED, that as part of the determination by the Board to
ascertain the exclusive representative for collective bargaining,
an election by secret ballot shall be conducted under tne supervision
of the Agent of the Board within thirty (30) days of the issuance
hereof among all special patrolmen employed by Bridgeport Housing
Authority who were employed on January 7, 1980 and who are on thq
payroll on the date of tne election, to determine whether they desire
to be represented by the Federation of Special Police and Law EnfOrCe-
ment Officers -or- Local 1303 of Council #4, AFSCME, AFL-CIO -or-
Neither of Them.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Patricia V. Low
Patricia V. Low
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