
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of :
:

MIDDLETOWN REDEVELOPMENT AGENCY : Case No. MPP-4920
.

- and - : Decision No. 1880
:

LOCAL 466 OF COUNCIL #4,  AMERICAN : April 15, 1980
FEDEMTION  OF STATE, COUNTY & :
MUNICIPAL EMPLOYEES, AFL-CIO : :

A P P E A R A N C E S *-_-a_-----ma

Charles Snow, Esq.,
for Middletown Redevelopment Agency

Zeman, Gagne & Ellis
By: Joel Ellis, Esq.,
for the Union

DECISION
a n d

DISMISSAL OF COMPLAINT \

On December 26,  1978,  Local 466 of Council #4, American Federa-
tion of State, County & Municipal Employees, AFL-CIO (Union) filed
with the Connecticut State Board of Labor Relations (Board) a complaint
allegin
(Agency 7

that the Redevelopment Agency of the City of Middletown
had engaged and was engaging in

the Municipal Employee Relations Act (Act 5
ractices  prohib!ted  by
in that the Agency was

"attempting to repudiate or otherwise circumvent provisions of the
bargaining agreement."

On May 29, 1979,  the Union filed an amended complaint alleging
that:

"The  employer is in violation of the act in that:
(1) By letter dated February 16,  1979 the Middletopm  Rz-

development Agency notified the complainant that it
had voted to create a position entitled 'project com-
pletion officer'. Said position was established
unilaterally and without collective bargaining and
purported to employ within it the work of four con-
tract job classifications. By said unilateral action
the respondent has:

; I
Violated the Municipal tiployee  Relations Act and
Has also repudiated the current contract including
Articles I, V, VI, XII and Appendix A & B but not
limited to Article I, V, VI, XII and Appendix A & B.

(2) On or about February 16, 1979 the respondent unilaterally
and without collective bargaining instituted a test to
decide which employee should be recalled to work. Said
action by the respondent was in violation of the act
because it constituted an illegal unilateral change of
established work conditions.

(3) On or about January 19, 1979 the respondent unilaterally
and without collective bargaining removed bargaining
unit work from the bargaining unit and assigned same
to a non-bargaining unit employee causing the lay-off
of Ms. Helen Knietek, bookkeeper  and secretary recep-
tionist.l'



Both the complaint and amended complaint requested a comprehensive
statutory remedy.

After the requisite preliminary steps had been duly taken the
matter came on for hearings before the Board on May 30, September 4,
and November 30,  1979,  at which the parties appeared, were repre-
sented by counsel, and were fully heard. Both parties filed written
briefs which were received by the Board on March 5 and 7, 1980.

On all the record before us we make the following findings of
fact, conclusions of law, and order,

Findings of Fact

I. The Middletown Redevelopment Agency is a municipal employer
subject to the Act.

2. Local 466 of Council #4,  AFSCME, AFL-CIO, is an employee
organization within the meanin,0 of the Act and has (with its pre-
decessor, Local 1303) at all material times been the exclusive
statutory bargaining representative for a unit of the Agency's
employees except the executive director, the assistant director,
and the executive secretary.

3. Before December 1978, the Agency was funded federally, the
funds being administered by HUD. The funds were budgeted by the
project.

4. In December 1978, the Agency had four employees in the
bargaining unit: John Dunn, director of residential relocation;
Salvatore LaBella, director of commercial relocation and small
business administration advisor; Daniel Cienava, director of real
estate; and Ellen Kimetik, bookkeeper.

5. At this time the parties had a collective bargaining agree-
ment effective from July 1, 1977, to July 1, 1980 (Contract). T h e
Contract had seniority provisions which divided employees for pur-
poses of lay-off, recall, etc., :.nto  seniority groups. The three
directors were in seniority group 1,
group 2.

the bookkeeper in seniority

6. The seniority article (V)  of the Contract contains the
following:

"Section 6 In accordance with the following procedure,
recalls to work rfter a lay off shall be in
keeping with the seniority provisions of this
Agreement.

x x x
b) To any available opening within his seniority

group providing he has the necessary qualifi-
cations and ability to perform the work in a
standard manner;

x x x
Section 7 The employer agrees that before hiring new

employees, all permanent employees within that
seniority grou? will be recalled if he has the
necessary qualifications and ability to perform
the work in a standard manner."

7. In the fall of 1978 the work of the Agency was nearing
completion and the federal funding was nearing its end. Joseph A.
Haze, executive director, therefore recommended to the Agency that
the three directors and bookkeeper be laid off as of mid-January,
and that the directors' functions be combined in one new job, that
of project completion officer, to be filled by one of the directors.

8. On November 8, 1978, the Agency at a meetin.g  voted to
accept Haze's  recommendations and to lay off the employees in the
uni.t  as of January 13,  1373.
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9. Sometime in November 1978 Haze telephoned Albert V. Burgess,
the Union's staff representative, and told him of the impending
actions. Burgess stated that he recognized the inevitability of
the Agency's winding down but i&-i  ihe  Union opposed any layoff
except in accordance with the Contract and that if bargaining unit
work remained it must be done by bargaining unit employees.

Exh.';io,
On December 5, 1978, Burgess wrote Haze to similar effect.

11. On December 19, 1978, Burgess wrote Haze another letter
stating as follows:

"On Wednesday, December 13, we discussed the pending lay-off
of some of the employees, which you advised me, has become
necessary due to the phasing out of some of the agency's
operations.
We also discussed the employee's position as to how any lay-
.off  would have to take place and also your proposed reclassl-
fication  of the remaining work into one position.
I advised you at that time that we were opposed to any other
manner of lay-off other than as outlined in the bargaining
agreement and also that we were opposed to any reclassifica-
tion of employees until after any lay-off has taken place and
then, if it becomes necessary, to combine the remaining duties
into a single classification.
Any attempt to require the employees to reapply for a position
that encompasses their present duties, or may require employees
to undergo testing for a position for which they have pre-
viously qualified, or includes duties they are presently
performing, will be viewed by this office as cause for filing
a prohibited practice complaint with the State Board of Labor
Relations.
We sincerely hope this will not become necessary and will
remain available to discuss the matter with you at any time."

12.
letter:

On December 20, 1978, Haze wrote Burgess the following

"1 have received your letter dated December 19, 1978 per-
taining to the pending layoff of employees presently under
the bargaining agreement and the Agency's sincere attempt
to complete the project efficiently and expeditiously in
accordance with the legal responsibilities and commitments
entrusted to the Agency by the funding agencies and the
community at large.
The Agency has taken formal actions to achieve these objec-
tives in a fair and reasonable manner.
We, too, sincerely hope to avoid any prohibited labor
practise  and welcome the opportunity to further discuss
the matter with you.
I will be available at any time during the week between the
holidays. Please call me to confirm a meeting time."

As a result of this letter a meeting was held at which Burgess ob-
jected to the "test" but no conclusion was reached. The original
complaint was thereupon filed.

13.
1979.

The bargaining unit employees were laid off on January 19,

14. On February 16, 1979, Haze wrote Burgess advising him that
the Agency had voted to create a new position "to  consolidate remain-
ing work into one position to-be filled by a member of the staff
under the provisions of the LContrac;7  concerning seniority and
necessary qualifications." A copy of the job description was
enclosed and the proposed salary stated, The position was to be



in seniority group 1. The letter continued:

"It  is the intention of the Agency to offer the opportunity
to present staff in the unit to be considered for the posi-
tion in accordance with Article V, Section 7 of the Agreement.
The Agency has voted to create a three-member qualified
panel to assist in evaluations for filling the position.
I have been instructed to formally notify the staff in the
bargaining unit of the availability of the new position
with instructions to notify me of their interest and intent
to be considered for the position by February 23, 1979.
I will be available to discuss this procedure with you more
fully at your convenience."

15. The job description included the functions of the three
former directors' positions and bookkeeping functions.

'16. On February 16, 1979, Haze also sent the following letter
to each of the three former directors:

"The Agency has voted to create a position entitled,
'Project Completion Officer' to be placed in Seniority
Group I at the salary of $17,789 in Appendix B and as
adjusted by increments in the Agreement.

Enclosed is a copy of the job description.
A three-member qualified panel will be created to

assist in evaluations for filling the position.
Please notify me in writing of your interest to be

considered for the position by February 23, 1979."

17. Only Cienava notified the Agency that he was interested
in the position and wished an interview.

18. In the meantime Haze had set up a panel of two members to
conduct the interviews, the director of community improvement and
renewal in New Britain and the project supervisor for rehabilitation
and historic preservation in Hartford. Cienava was interviewed by
the panel.

19. Thereafter, on March 7, 1979, the parties met with Larry
Foy, then an assistant agent of the Board, for an informal conference
in the pending prohibited practice proceedings. At this conference
Burgess objected to the performance of bookkeeping functions by a
non-bargaining unit employee, and to the evaluation or testing: he
claimed all the former directors were qualified. At the conference
it also appeared that the Agency had not used interviews by an out-
side panel on prior occasion s of hiring or on the single occasion
in 1376 when staff was reduced and jobs consolidated. He therefore
suggested that the matter of qualifications be assessed by Haze
himself on the basis of his own experience with the former directors,

20. The Agency followed Fey's advice and Haze made the follow-
ing recommendation to the Agency:

"The job description 'Project Completion Officer' was
created to incorporate all remaining work to complete the
project and more specifically to assist the Director and
the Agency requiring little or no supervision, instruction
or correction during the period of project closeout and con-
version to CDBG funding.

The job description has also taken into account the
workload remaining for each function as previously reported
to the Agency prior to its decision on the staff layoff.

It is my opinion and contention that not all of the
staff have the experience or knowledge involved with the major
items of work remaining to be completed especially in the area'
of land disposition and site improvements.
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Based on my experience with the staff in assignments in
the past, it is my opinion that only one staff person has the
knowledge, experience  and caoability  to initiate, scheuule,
coordinate and complete assignments necessary to closeout the
project within the time frame required,

It is therefore my recommendation that the only staff
member who is familiar with and possesses the knowledge and
ability to perform the work required in the job description
is Mr. Cienava.

The evaluation of the review panel also substantiates
the knowledge and ability of Mr. Cienava to fulfill the
requirements of the position.tt

21, On the basis of this recommendation Cienava was appointed
by the Agency as project completion officer.

22. Cienava was junior to both LaBella  and Dunn.

23. At no time either in its letters or in oral discussion
did the Union take issue with the salary proposed  for the position
of project completion officer, nor did it at any time demand nego-
tiation of the salary. The salary named in the job descriotion  was
that prescribed by the Contract for the former directors' jobs.

24. Some of the Agency's bookkeeping had always been done by
Haze's executive secretary. Vhen  the Agency's functions became more
active a bookkeeper was hired to take care of the kind of bookkeep-
ing required under the federal grants. When these grants ceased the
bookkeeping reverted to a simpler system and the bargaining unit
bookkeeper was laid off, What remained of the bookkeeping function
was assigned to the executive secretary.

Conclusions of Law

1. On the whole record before us the Agency did not refuse to
bargain collectively in good faith with the Union about the salary
or job content of the position of project completion officer.

2. Whether the requirement of an interview for the new posi-
tion of project completion officer involved a change of past practice
need not be determined since, on advice from the Board's assistant
agent, that requirement was waived,

3. The Agency did not violate the Act in the selection proce-
dure it followed since this conformed to its good faith plausible
interpretation of the ConTract.

4. Where bookkeeping function s were historically performed by
a non-bargaining unit employee until the hiring of a bookkeeper
within the unit to perform these functions under a different system
of accounts, financing and fiscal control imposed by the federal
government, then the reassignment of bookkeeping functions to the
same non-unit employee when tine different system was abandoned on
termination of federal grants did not violate the Act.

Discussion

The issue properly  before us is whether the Agency violated the
Act; it is not whether the Contract was fully observed in the con-
duct which the Agency engaged in during its at-tempts to wind up (or
dobm) its functions. The charge in the original complaint is that
the Agency was "attempting to repudiate or otherwise circumvent tne
provisions of"  the Contract. In the amended complaint  three items
of Specific conduct were alleged to have violated the Act:

(1) the unilattiral  creation of the project completion
officer's position;

(2) the unilateral institution of "A test to decide vlhich
employee should be recalled to w~rlc;~~  and
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(3) the unilateral removal of the bookkeeper's work
from the bargaining unit t'causing  the lay-off of"
the bookkeeper.

Each of these allegations charges (by implication) a refusal
to bargain collectively in good faith in violation of section 7-470
(a)(4) of the Act. In determining whether there has been such a
violation we must look to the Agency's conduct in its entiret .
City of Norwich v. Norwich Fire Fixhters, 173 Conn. 210 (1977 ); .
In doing so we find that the Agency has bargained in good faith
and has not violated the Act. T;le  take up the charges made in the
complaint in the order stated.

The Union's brief states claarly  its position on the first
charge: While an employer can decide to create a new bargaining
unit position and the duties therefore fii.27, it has an obligation
to bargain about the wages to be paid to the position, the impact
the position may have upon the bargaining unit employees and the
manner of filling such ;position  from bargaining unit personnel."
As an abstract proposition of law this is reasonably accurate. As
a guide for decision of this case, however, the statement is incom-
plete and needs modification.

The Agency had the right to lay off employees unilaterally when
the work to be done slackened as well as the conceded right to create
the new position and prescribe its duties. See Newingto;  Bd. of Ed.,
Dec. No. III6 (1973); !!est  Haven 91. of Ed., Dec. No. 1363 (1976).
There is no claim -- at least no olausible  claim -- that the manner*
of layoff was improper (e.g., that the seniority provisions were
violated in the lay-off as distinct from the rehire).

Soon after the decision to lay off the employees and create the
new position,was  made Haze advised Burgess of this fact and of the
large outlines of the new position's function. At the time Burgess
voiced two concerns: the lay-offs must be in accordance with the
Contract, and bargaining unit work must be done by unit members. In
a later discussion and letter (of December 79, 1978) Burgess made two
additional points: that the reclassification of employees be post-
poned until after the lay-offs, and that employees should not be
required to apply for the new position or undergo a test for it. At
a later meeting Burgess
clusion was reached.

repeated his objection to a test but no con-
At this point the Union filed its original

complaint with the Board.

The employees were laid off on January 19, 1979, and or February
16 Haze sent Burgess a letter and the proposed job description for
the project completion officer. Tne letter stated the proposed
salary and made it clear that the new position would be subject to
the Contract, It also advised of the Agency's intent to offer the
POsiticJn  to present staff in accordance with the Contract and of the
vote to create a panel to assist in evaluations. At the same time
Haze wrote each of the directors asking him to advise the Agency
whether he was interested in the new position.
to set up the proposed panel.

Haze then proceeded

On March 7, 1979, the parties met with an assistant agent of the
Board for an informal conference on the prohibited practice complaint.
The assistant agent advised that the proposed interview procedure
might be a departure from prior practice and ad4.sed  Haze to use
his own judgment, Haze followed this advice. At this conference
Burgess made several'objections but none directed to the proposed
salary of the new officer. At no time before the hearing did the
Union demand negotiation of that proposed salary.

* There is a claim that Kimetik  was improperly laid off since her
work was then assigned out of the bargaining unit. This claim
attacks the substance rather
will be treated later.

than the procedure of lay-off, It
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Under these facts it seems clear that Haze did not refuse to
bargain about the contents of the new job description (with one
possible exception treated below). He advised the Union of all the
details of the proposal and offered to discuss them. The Union made
no objection to any of the proposed job content except for the assign-
ment of bookkeeping work to the new officer. Its other objections
were addressed to the manner of filling the job; none was made to
the impact of the new position on bargaining unit members (except
for bookkeeping),

In the light of this history the Agency did not refuse to bar-
gain in good faith about the salary or work content of the proposed
position (with the possible exception of bookkeeping). It made its
proposals fully and openly and offered to discuss them before they
were implemented. No objection or demand for bar aining was made to
the salary or job content (other than bookkeeping e: . The Union can-
not now complain about these matters. City of Norwich v. Norl:rich
Fire Fighters, supra.

II.

The Union's second charge presents different questions. Through-
out the discussions -- including the informal conference -- it con-
sistently took the position that no application should be required
and no test given; that the senior man * among the former directors
was entitled to the job under the Contract. As for qualifications
the Union contended that all employees in the same seniority group
were to be presumed to have standard qualifications. On this reason-
ing the Union argued that the senior employee was entitled to the
new job automatically by Contract so that the requirement of an
application and interview constituted a repudiation of the Contract
and consequently a refusal to bargain in good faith.

The Agency, on the other hand, argues that the Contract gave
it the right,to determine whether an applicant for a new position
had the "necessary qualifications and ability to perform the work
in a standard manner" and that an interview by the prooosed panel
was a reasonable way for the Agency to get assistance in making that
determination. As for the application, none was required: all that
the former directors were asked to do was to state whether they were
interested in the new position.

From the foregoing it appears that the real dispute between the
parties was over a matter of contract interpretation. The Union
viewed the Contract as giving the senior man an automatic right to
the new job; the Agency viewed it as imposing a further requirement
-- necessary qualifications, etc. -- which called for a judgment on
its part and entitled it to use reasonable methods to inform its
judgment.

Since the Agency's interpretation of the Contract was at least
as plausible as the Union's, all that appears from the foregoing
statement would be a simple contract question, not a violation of
the Act.

The facts reveal another dimension to the problem, however. As
Assistant Agent Foy suggested, the interview may have been a depar-
ture from past practice. We need not determine whether it was. When
Foy made his suggestion and advised that the judgment be made by
Haze alone without resort to the findings of the interviewers, the
Agency followed his advice. Surely a claim of refusal to bargain
cannot be based on this action; it effectively removed the inter-
view as a possible basis for the charge of prohibited practice.

* LaBella and Dunn had the same seniority; the Union conceded that
a choice had to be made between them.
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All that remains of the second charge then is the fact that
Haze did not give the position to the senior man because he found
Cienava to be the only employee qualified to do the job in a
standard manner. Ye have no hesitation in holding that the Con-
tract codd  be plati@ibly ColiStiqued  to give  I-Iazti  tile  righL .Lo  meke
that judgment. It follows that the only question presented on
this record is whether there may have been a simple breach of
contract and this would not constitute a refusal to bargain in
good faith.

III.

The assigninent  of bookkeeping duties to the executive secre-
tary (a non-bargaining unit employee) coupled with the layoff of
Kimetik presents still another set of problems. The assignment of
bargaining unit work to an employee outside the unit may constitute
a violation of the Act. City of 'Yeterburv,  Dec. h'o. 183/+-A  (1979).
To do so, however, the work assigned must clearly belong to the
bargaining unit and we have held that this is not the case where,
before the assignment, the work was shared by bargaining unit
employees with the non-unit employee who falls heir to the balance
of it. Cit of Fleterbur y, Dec. No. 1436 (1976).

In the present case Haze testified that his secretaries had
ltalways  handled the bookkeeping functions;" that his present secre-
tary "handled bookkeeping before we hired the bookkeeper l:lho was
laid off," and that t!le Agency "came to a point in time when this
had to be done again." (Tr. 11/30/79,  28-29). This probably did
not mean that the bookkeeping function was shared during Kimetilc's
employment but the evidence indicated that the function was dif-
ferent during that time, not only in amount but also in kind,
because of federal requirements. (Id, 27-28). On these facts
tie conclude that what remained to be done after Kimetik's  lay-off
was not exclusively bargaining unit work.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

ORDERED, that the complaint filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low

-8-


