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DECISION
and

DISMISSAL OF COMPLAINT

On March 5, 1979, Hartford Principals' and Supervisors' Asso-
ciation, Local 22, AFSA (HPSA) filed with the Connecticut State Board
of Labor Relations (Board) an amended complaint alleging that the
Board of Education of the City of Hartford (Respondent) had engaged
and was engaging in practices prohibited by the Act Concernxg School
Board-Teacher Negotiations (Act) in that:

From on or about August 28 to November 1, 1978, Florence
Misselwitz was assigned as acting principal at the Thomas
McDonough  School. During said period of time, the Respon-
dent unilaterally decided not to pay said Florence Misselwitz
the contract salary for this position. Said unilateral
action consisted of failure to notify the Complainant so
that negotiations could take place purusant to requirements
of Article IV of the current collective bargaining agree-
ment. Said action was unilateral because the Respondent
di not notify the Complainant prior to its decision as
described here and above. Due to said lack of notice the
Complainant was prevented from negotiating Mrs. Misselwitz'
proper placement on the salary schedule in accordance with
Article IV, Section 12 of the current contract.

HPSA requested a comprehensive statutory remedy "including, but not
limited to, retroactive wage adjustment with interest and cost of
living adjustment."

After the requisite preliminary steps had been duly taken the
matter came before the Board for a hearing on October 3, 1979,  at
which the parties appeared, were represented by counsel, and were
fully heard. Both parties filed written briefs which were received
by the Board on February 26, 1980.

On the basis of the whole record before us, we make the follow-
ing findings of fact, conclusions of law, and order.



Findings of Fact

1. Respondent is an employer subject to the Act.

2. HPSA is an employee organization within the meaning of the
Act and has at all material times been the exclusive statutory bar-
gaining representative of a unit of Respondent's employees consisting
of principals, vice-principals and other administrative employees.

3.
from July

The parties have a collective bargaining agreement effective
1, 1978, through June 30, 1982 (Contract).

4. The Contract provides, in part:

ARTICLE IV
SALARIES AND RELATED BENEFITS

X x x

10. Any administrator who is promoted on a long term
basis in excess of ten (10) consecutive working days to a
position which is at a higher grid level than the position
he or she held prior to the promotion shall be placed on
that step of the salary grid which guarantees him/her the
dollar amount of at least one increment (on the salary grid
of the position formerly held by the administrator). . . .
In no instance shall the administrator's new salary be
higher than the maximum set forth on 'the salary schedule
for such promotional position.

x x x
12. When the Superintendent or his/her designee

assigns an administrator additional duties and responsi-
bilities of a promotional nature or assigns an adminis-
tr..tor to a promotional position on a long-term basis,
in excess of ten (10) consecutive work days, the HPSA
shall be notified so that the proper placement on the
salary schedule can be negotiated or effectuated as the
case may be. Placement on the salary grid shall be retro-
active to the first day of the assignment.

5. Florence B. Misselwitz was appointed as vice principal of
the Thomas McDonough school in Hartford in 1975 and held that posi-
tion in the summer of 1978. At that time Vincent Mulready was
principal of the McDonough school.

6. Mulready was absent from his duties (because of illness)
from August 28, 1978, to November 1, 1978.

7. During that period Misselwitz was assigned as acting
principal and as such performed all the principal's duties.

8. During the same period Misselwitz was paid additional
compensation in accordance with paragraph 10 of article IV of the
Contract.

9. No notification was given to HPSA of Misselwitz' assign-
ment as acting principal and her proper placement on the salary
schedule was not negotiated with HPSA.

10. The parties had a collective bargaining agreement in
effect from July 1, 1975 to June 30, 1978, which contained pro-
visions identical (except for paragraph numbers) to those in the
present Contract set out in paragraph 4, sunra.

11. Under both the Contract and its predecessor, the 1975
contract, Respondent has consistently interpreted paragraph 12 as
applying to situations "when we don't have an existing job descrip-
tion fTor the job into which the administrator is promote27  or when
the jobs are consolidated into one job" (Tr. 27).
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12. Respondent has consistently interpreted paragraph 10 as
applying to situations where an administrator is either permanently
or temporarily (for more than 10 days) assigned to "a position that
is known in the contract, the grids are known." (id)  l

13. During the period covered by both contracts the actual
practice has conformed to the interpretations stated in paragraphs
11 and 12, supra, and there have been several instances where tem-
porary assignments to the post of principal have been made because
of a principal's temporary absence (for more than IO days). In all
these instances the administrator so assigned has been compensated
in accordance with paragraph 10 (or its predecessor) without noti-
fication to HPSA and without negotiation.

14. Respondent's interpretation and practice (described above)
were adopted in a good faith belief that they conformed to the con-
tracts.

15. In the prior cases the administrators affected had not
complained to HPSA but the actions were noted on the agendas of
Respondent's meetings and copies of the agendas were given to the
president of HPSA.

Conclusions of Law

1. The method of compensating Misselwitz during her assignment
as acting principal from August 28, 1978, to November 1, 1978, con-
formed to, and did not depart from, the past practice of compensating
administrators in similar cases.

2. This method of compensation also conformed to a plausible
interpretation of the Contract made by Respondent in good faith.

3. Under these circumstances the failure to notify HPSA of the
assignment and to negotiate compensation in a manner pursuant to
paragraph 12 of article IV of the Contract did not constitute a
violation of the Act even if a proper interpretation of the Contract
would find paragraph 12 applicable to this case.

Discu*sion

This is another in a long line of cases in which a prohibited
practice complaint turns out to rest on nothing more than a claim
of simple breach of contract. Throughout these cases this Board has
consistently held that mere breach of contract does not constitute
a violation-of our State labor relations statutes. Our most recent
decision, issued on March 27, 1980, was State of Connecticut (Office
of the Controller 1 Case No. SPP-5279, Dec. No. 1871 (1980). We
%ried there to des&ibe the situations in which conduct that breaches
a contract will also violate a labor relations act. From our past
experience we found three types of situations where this would be
the case:

(1) where conduct constitutes a repudiation of the contract;

(2) where conduct is motivated by a purpose forbidden by
tne act;

(5) where conduct constitutes a prima facie breach of statute
apart from breach of contract and where the actor seeks
unsuccessfully to justify the conduct as permitted by
the contract.

None of these situations is presented on the present record.

Repudiation may occur when there is no claim, or no plausible
claim, that the offending conduct complies with the contract. That
is not this case. Here Respondent's compensation of Misselwitz
during her assignment as principal conformed to its interpretation
of the Contract; that paragraph IO ratner than paragraph 12 of
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article IV was properly applicable. Moreover, this interpretation
was at least as plausible as the one urged by HPSA. Indeed on the
record before us we incline to the view that Respondent's interpre-
tation of the Contract was the proper one; we make no conclusion on
the matter since it is not properly before us.

Repudiation may occur in other ways, as where conduct is
accompanied by expresswords of repudiation, but nothing of the
sort appears here.

Nothing in the present record would support a finding that
Respondent's conduct was motivated by a purpose forbidden by the
Act (e.g. desire to injure HPSA or to penalize conduct protected
by the Act).

Finally, there is no showing here that Respondent's conduct
constituted a prima facie breach of statute apart from breach of
contract. The typical example of that is presented where an employer
unilaterally changes an existing practice that embodies a substantial
condition of employment. There can be no doubt that fixing the
amount of compensation for an assigntd position affects a substantial
condition of employment, but here there was no change at all in
exi.sting  practice for fixing that amount. The evidence is clear
that Misselwitz' compensation was fixed in the same way that com-
pensation was customarily fixed in similar circumstances.

HPSA charges that Respondent determined that compensation uni-
laterally but this characterization may be misleading. To be sure
Respondent did not negotiat e compensation for this particular assign-
ment with HPSA, but neither did it set the figure arbitrarily or by
exercising managerial prerogative. Respondent paid Misselwitz the
amount which it believed the parties had already agreed upon for
the job in the Contract which was the product of prior negotiation.
This canduct did not constitute a refusal to bargain in good faith
or a violation of the Act, even if it involves a mistaken interpre-
tation of the Contract.

Our enumeration of the ways in which conduct may constitute
both a breach of contract and a breach of a labor relations statute
may not be complete. It includes all the situations that have been
presented to us or that have occurred to us, but there may be others.
For present purposes, however, it is enough to find that the present
record does not present any such situation.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning School Board-
Teacher Negotiations, it is

ORDERED, that the complaint herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

-4-


