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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of :
i

TOWN OF SOUTH WINDSOR :
:

- and - :
:

LOCAL 1303-28 OF COUNCIL #4, :
AMERICAN FEDERATION OF STATE, :
COUNTY AND MUNICIPAL EMPLOYEES, :
AFL-CIO :

A P P E A R A N C E S :- - - - - a - - - - -

Richard M. Rittenband, Esq.,
for the Town of South Windsor

Case No. MPP-5263

Decision No. 1860

February 15, 1980

Zeman, Cagne & Ellis
By: William S. Zeman, Esq.,
for the Union

DECISION and ORDER

On July 5, 1979, Local 1303-28 of Council #4, American
Federation of State, County and Municipal Employees, AFL-CIO
(Union) filed with the Connecticut State Board of Labor Rela-
tions (Board) a complaint alleging that the Town of South
Windsor (Town) had engaged and was engaging in practices pro-'
hibited by the Municipal Employee Relations Act (Act) in that:

The Town of South Windsor has unilaterally changed the
method of lunch breaks by requiring that employees stay
on the job site during their lunch.

A comprehensive statutory remedy was requested.

After the requisite preliminary steps had been duly taken
the matter came before the Board for a hearing on November 27,
1979, at which the parties appeared, were represented by counsel,
and were fully heard. Both parties filed written briefs which
'were received on January 14 and 16, 1980.

On the basis of the whole record before us we make the
following findings of fact, conclusions of law, and order.

Findings of Fact

1 . The Town of South Windsor is a municipal employer subject
to the Act.

2 . The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive statu-
tory bargaining representative of a unit of Town employees con-
sisting in all non-clerical emplbyees in the classified service
with exceptions not here material.

3 . The parties have a collective bargainin agreement effec-
tive from October I, 1978 through June 30, 1981 fContract).
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others):

The Contract contains the following provisions (among

ARTICLE III. MANAGEMENT RIGHTS

3.0 Except where such rights, powers, and authority are
specifically relinquished, abridged, or limited by the
provisions of this agreement, the Town has and will con-
tinue to retain, whether exercised or not, all of the
rights, powers, and authority heretofore had by it and,
except where such rights, powers, and authority are
specifically relinquished, abridged, or limited by the
provisions of this agreement, it shall have the sole and
unquestioned right, responsibility, and prerogative of
management of the affairs of the Town and direction of
the working force, including but not limited to the
following:

x x x
(b) To establish or continue policies, practices, and

procedures for the conduct of Town business and,
from time to time, to change or abolish such
policies, practices, or procedures.

x x x
3.1 Nothing in this agreement shall be construed as
abridging any right, benefit, or privilege that employees
have enjoyed heretofore unless it is specifically stated
that said practice has been superseded by a provision of
this agreement.

ARTICLE IX. SAFETY Rc HEALTH

9.4 The Town shall continue its policy'of allowing clean-
up by employees at noon and at end of shift as in the past.
Work at job sites shall cease not earlier than twenty (20)
minutes before lunch and end of shift. Time for coffee
break shall be provided near the mid-point of the morning.
The coffee break will not exceed fifteen minutes.

5. The Contract also provided a grievance procedure which
culminates in binding arbitration.

6. The employees in the Town's street services department
are in the bargaining unit and covered by the Contract. Their
headquarters is the Town garage but they are assigned to work at
various places throughout the Town, some of them several miles
from the garage.

7. Before June 26, 1979, these employees would drive to work
in their own cars and leave them parked at the Town garage during
the day. They were transported to their various work sites in

. . Town vehicles.

8. It had become the custom for these employees to drive or
be driven in Town vehicles from their work sites to the Town garage
for lunch and after lunch to drive or be driven in such vehicles
back to their work sites. Sometimes two or three such vehicles
were used when one would have sufficed.

9. These employees were free to leave the garage during the
lunch period. Some of them went,home for lunch;,sone of them ate
at restaurants near the garage; some of them ate at the garage;
some of them ate lunch on the way from work to the garage and used
the rest of the period for recreation (e.g., cards).

10. There was a refrigerator in the garage where some
employees kept tneir lunches during the morning. There were also
tables and chairs.
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1 1 . On June 26, 1973, Richard A. Shattuck, director of
public works, sent the following memorandum to Melvin Stead, Jr.,
superintendent of streets:

As you are aware, the Town's allocation for gasoline has
been cut by 25% for the coming year. Each user, Depart-
ment--Bureau, has to cut back on their usage. To help
this conservation, the following should be adhered to by
the Street Bureau.

1. No vehicle should be left idling when parked at
any time.

2. No unnecessary trips made to pick up material--
parts that can be delivered. Make one trip to
pick up all parts needed for the day when possible.

3. Effective immediately -- Everyone should stay at
job-site during their lunch break and not return
to the Town Garage. Article IX: 9.4 can and
should be adhered to with some provisionstaken
by you and your Foremen.

12. On June 27, 1979, Stead issued
memorandum:

and posted the following

RE: LUNCH BREAK - GAS CONSERVATION

EFFECTIVE IMMEDIATELY THE PROVISIONS AS OUTLINED IN THE
DIRECTOR OF PUBLIC WORKS MEMO ARE TO BE ADHERED TO.

I WILL TAKE THE NECESSARY STEPS TO ENSURE YOU HAVE
DRINKING AND WASHING WATER AS NEEDED.

13. On July 6, 1979, Stead issued and posted a memorandum
which read in part as follows:

You have been instructed to take your lunch break at the
job-site "where you are", and not to return to the Garage
for lunch. This provision has not been observed.

Beginning Monday, July 9th, 1979, this provision will be
adhered to. I have spoken with the Director and he is
agreeable to enforce this provision four days per week
only, and that you will be allowed to take your lunch-
break at the Garage on Fridays. Pay checks will be given
out near 12:00 noon.

Benches are being installed on two of the pickup trucks
to facilitate the movement of men to and from job sites
when heavier trucks are not required.

These measures are necessary at this time'to ensure that
the Town has enough fuel to conduct its business.

14. The steps described in paragraphs 11-13, supra, were
taken without consultation or negotiation with the Union.

15. The practice required by the above memoranda was in effect
from late June or early July until November 19, 1979. During that
period the street department kept well within its allocation of
gasoline and diesel fuel.

1.6. On October 19, 1979, Shattuck  issued and posted the
following memorandum:

Since the weather is starting to change, and the realloca-
tion of 90% of our fuel usage to the Town, effective
November 19, 1979 through March 15, 1980, the lunch period
for the Bureau of Streets employees should be taken at the
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Town Garage or at an establishment near the job
site.

I would expect you and your supervisors to make
arrangements for transportation of the employees
to a place where they can eat in a relaxed manner.
This does not mean that all equipment will trann-
port trle men, but only those that are needed.

17. The Union filed a grievance addressed to the steps
described in paragraphs 11-13, supra. There was a hearing on
this grievance in July or August, 1979, attended by Shattuck and
representatives of the Union.

18. At this hearing the Union spokesman (Daniels) claimed
that the Town was in violation of the Contract by requiring
employees to eat lunch on the job site. Shattuck replied that
the Town was trying to conserve energy and this was the reason
for the requirement (Tr. 26). Daniels then stated of the energy
problem: "It's  got nothing to do with the Union." (Tr. 6-I).

19. Shatuck testified at the hearing that there would have
been no practical disadvantages in discussing the problem with the
Union and that "maybe

6it with them." (Tr. 6
he7 did make a mistake in not discussing
-61). He felt, however, that it would

not do any good. (Tr. &2)

20. The grievance was denied and was not taken to arbitra-
tion.

21. Many of the work sites for street department employees
were remote from the Town garage and from restaurants and other
facilities so that the withdrawal of transportation between the
site and the garage seriously interfered with the freedom of the
employees to use their own time during lunch period as they wished.

22. The Union would be satisfied if the provisions in the
memorandum set forth in paragraph 16, supra, were observed through-
out the year.

Conclusions of Saw

1. The decision to cut the fuel allocation to the street
department because of the local and national fuel emergency was
within the Town's managerial functions and the making of that
decision unilaterally was not a violation of the Act.

2. This would be the case even in the absence of a manage-
ment rights article in the Contract, or of any specific provision
in such a clause.

3. Subsection 3.0(b) and subsection 3.1 of the Contract
=. should be read together and reconciled so far as possible. When

so read they permit the Town to make unilateral changes in the
use of Town vehicles unless such a change involves substantial
abridgement of a material "right, benefit, or privilege" thereto-
fore enjoyed by bargaining unit members as a matter of practice
or custom.

4. The practice or custom of furnishing transportation in
Town vehicles from worksite to garage (and back) for the lunch
period conferred a material right, benefit, or privilege on street
department employees by allowin$  them freedom to do what they
wished during that period in ways illustrated in paragraph 9 of
the findings of fact.

5. The total withdrawal of such transportation by the Town
(for five or, later, four days a week) was a matter about which
the Town had a statutory duty to bargain with the Union.



6. The memorandum set forth in paragraph 16 of the findings
of fact did not render this controversy moot since it contemplates
restoration of the former situation after March 15, 1980.

7. In negotiating over the impact of fuel allocation upon
the furnishing of transportation between work sites and Town
garage for the lunch period, good faith will require both parties
to accept that allocation as a given condition within which nego-
tiated terms must fall.

Discussion

This case poses close and difficult questions. There is no
doubt in our minds that the basic decision to cut the Town's motor
fuel consumption and to cut the allocation of such fuel to the
street department lie at the very core of the Town's inherent man-
agement rights, without regard to any express reservation in the
Contract. In order to implement this basic decision subsidiary
steps must be taken to cut down the use of Town vehicles. The
question presented here is whether the taking of one of these sub-
sidiary steps (viz. withdrawal of lunch period transpor%ation)  also
falls within the prerogative of management.

We think that the curtailing of vehicle use may come within
that sphere even if it changes a pre-existing custom in vehicle
use. In this case, for example, one step the Town took was to
curtail the amount of mowing done along the sides of Town roads.
Another was to limit Qnnecessary  trips made to pick up material--
parts that can be delivered.V@ (See par. 11, findings of fact)
These steps probably did change customary ways of doing things and
incidentally changed the work habits and work assignments of bar-
gaining unit employees. But we believe that the Town was free to
make these changes unilaterally under the rights they would have
without any specific reservation in the Contract and also under
subsection 3.0(b) of the Contract. Town of Stratford, Dec. 1471
(1976); West Hartford Ed. AssIn v. DeCourcy, 162 Conn. 566 (1972).

We think that the impingement of the changes described in the
last paragraph upon the conditions of employment in the bargaining
unit was not material. Since that is so these changes might be
made unilaterally under subsection 3.0(b)  of the Contract (and,
perhaps, even in the absence of that subsection).

If subsection 3.0(b) stood alone it might possibly warrant
unilateral changes that materially affected working conditions.
But it does not stand alone. Subsection 3.1 forbids anything in
the agreement to abridge "any right, benefit, or privilege that
employees have enjoyed heretofore..." If each of these two sub-
sections were to be given the fullest sweep that their language
suggests, they would neutralize or cancel each other. No doubt
they came from opposite sides of the bargaining table. We do not
find, however, that this result is inevitable and it is our duty. to construe the Contract so that all its clauses have effect if
that is possible. Here we find that both clauses may stand together
if subsection 3.0(b) is limited in its effect to those changes in
practice (like those suggested above) that do not cut substantially
into "rights, benefits, or privileges" theretofore enjoyed by
employees and if subsection 3.1 is construed as forbidding only
substantial encroachments upon material "rights, benefits, or
privileges."

To be sure this construction renders both these subsections
simply declaratory of what the Yaw would be without them but con-
tracts often contain such clauses - often because parties are
understandably unsure of what courts or other tribunals will rUle
on the point.

In this case we find the complete withdrawal of customary
transportation between work site and garage for the lunch period
(for four days a week) to result in a substantial interference
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. .

with the rights, benefits, or privileges theretofore enjoyed by
the employees. We therefore find that this is a cliange in condi-
tions of employment that must be negotiated. It was, we find, a
violation of the Town's statutory duty to bargain to make tiiis
change unilaterally.

It is also true, however, that good faith bargaining, on both
sides, must proceed within the framework of the allocation of fuel
to the street department. That allotment ia not bargainable. But
there may be ways to stay within that allotment without cutting
so deeply into the employees' customary freedom during lunch period.
Negotiation may bring forth useful suggestions from botn parties
and the exchange in give and take may produce a solution that
neither party alone had thought of. Faith in these possibilities
is part of what underlies the concept of collective bargaining.

O R D E R

By virtue of and pursuant to the power vested in the Conncc-
ticut State Board 01 Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED, that the Town of South Windsor

I. Cease and desist from withholding transportation for
street department  employees between work sites and the Town garage
during the customary lunch period unless and until it has negotia-
ted wi,th  the Union a different arrangement or unless and until
impasse is reached in such negotiations. Said negotiations shall
be within the framework of whatever allocation of motor fuel is
made to the street department.

II. Take the following affirmative steps which the Board finds
will effectuate the purposes of the Act:

(a) Post immediately and leave posted for a period
of sixty (69) consecutive days from the date of posting,
in a conspicuous place where the employees involved cus-
tomarily assemble, a copy of this Decision and Order in
its entirety; and

(h) Report to the Connecticut State Board of Labor
Relations at its offices in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut, within
thirty (30) days of the receipt of this Decision and Order
of the steps taken by the Town of South Windsor to comply
therewith,

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
F l e m i n g  James, JrTCmrzan

s/ Kenneth A. Stroble
Kenneth A. Strobls

..-
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