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DECISION
and

DISMISSAL OF PETITION

On July 2, 1979, the Town of Manchester filed with the
Connecticut State Board of Labor Relations (Board) a petition
for a declaratory ruling regardin section 7-474(g) of th.?
Municipal Employee Relations Act ts Act) and its applicability
to collective bargaining agreements. The petition states:

The Town of Manchester, on November 6, 1973,
adopted by ordinance a merit system and since the
date of said adoption has conducted all entrance
and promotional exams in accordance with the Per-
sonnel Rules of the Merit System. Local 091,  of
Council #k, AFSCKE Eereinafter -the UnioE f contends
that language contained in the collective bargain-
ing agreement between the Town and the Union which
speaks of promotions based on seniority has prece-
dence over the Town Merit System and Section 7-474
G of the Municipal Employee Relations Act.

The Town disputes this contention by the Union.

The Town caused a copy of this petition to be served on the 1Jnion
and various other parties having'an  interest in the question.

After the requisite preliminary steps had been duly taken
the matter came before the Board for hearing on August 12, 1979,
at which the principal parties appeared, were represented by
counsel, and were fully heard. The Municipal Employees Group
also appeared and was permitted to participate in the hearing.
The parties were fully heard,and  the Union filed a written brief
which was received on October 19, 1979.

On the whole'record before us we make the following findings
of fact, conclusions of law, and order,



Findings of Fact

1.
Act.

The Town is a municipal employer within the meaning of the

2. The Union is an employee organization within the meaning
of the Act.

3. At all material times the Union has been the exclusive
statutory bargaining agent of a unit of the Town's employees con-
sisting in all hourly rated employees with exceptions not here
material.

4. The Town charter has since 1973 contained the following
provisions:

Sec. 2-13(b)-.  The Classified Service.
The classified service shall include appointees to

all positions now or hereafter created except the fol-
lowing: Lexceptions  not material7 . . . It shall be the
duty of the Manager to cause to-be prepared a statement
of the duties and responsibilities of each position in
the classified service and of the minimum qualifications
for,appointment  to such positions. These statements shall
comprise the classification plan of the Town, which shall
become,effective  upon approval by resolution of the Board
of Directors and which may be amended, upon recommenda-
tion of the Manager, by resolution of the Board of Direc-
tors. New or additional positions in the classified

service may be created and changes in the duties and
responsibilities of existing positions may be made by

' resolution of the Board of Directors upon the recommen-
dation of the Manager. A pay plan for all positions in
the classified service shall be similarly prepared,
adopted and amended. The manager shall also cause to
have prepared a set of personnel rules which shall pro-
vide, among other things, for the method of holding
cor.petitive  examinations, administration of the classi-
fication plan, probationary periods of employment, hours
or work, vacations, sick leaves and other leaves of
absence, removals, and such other rules as may be neces-
sary to provide an adequate and systematic procedure for
the handling of the.personnel  affairs of the Town. Such
rules and any amendments thereto shall become effective
upon being approved by the Board of Directors and filed
by the Manager with the Town Clerk. Copies of such
rules and any amendments thereto shall be distributed
to all members of the classified service.

5. Pursuant to the authority lrested in it by the charter the
board of directors (the Town's legislative body) promulgated per-
sonnel rules which authorized and required the Town's general
manager (its chief executive officer) or his designee to prepare
a statement of the duties and responsibilities of each position
in the classified service and created a classified service which
included all positions with exceptions not here material.

6. The personnel rules also provide that the appointing
authority (e.g. department head) shall file a personnel activity
form with the general manager "when he/she wishes to fill a posi-
tion in the classified service." There follow'provisions  for
advertising job openings and provisions governing job applications.
The next provision is one for job analysis by.the general manager
or his designee. After this is the following provision:

B. Examinations. All'appointments to positions in
the classified service of the Toh;n  shall be made
according to merit to be ascertained by competitive
examinations. These examinations may be assembled or
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nonassembled and may include written, oral, physical,
performance, psychological, psychiatric, or other
recognized types of measurement, Education, experience,
.aptitude, knowledge, character, and'physical fitness
may be considered with weights assigned to each factor
as may be deemed proper by the General Manager. Candi-
dates will be notified prior to the exam of the nature
Of the test(s) and the weighting of factors which will
be used.

The succeeding provisions deal with qualifying for examination;
certification for hiring - the eligible list; review of examina-
tion results, and a probationary period for new employees.

7. The article in the personnel rules following that
described in paragraphs 5 and G provides, for appointment to a
job fromthe  eligible list compiled on the basis of examination
results.

8. After the Toiqmls merit system was adopted the parties
entered into a collective bargaining agreement which provided a
grievance procedure culminating in binding arbitration before the
State Board of Mediation and Arbitration and also provided as
follows:

ARTICLE III, Section 3.4
C. When a vacancy exists or a new position is created
the.applying  employee with the highest department
seniority, from within the department wherein the
vacancy or new position exists, shall be given the
first opportunity to fill the position provided he
has demonstrated he has the ability to perform the
work. If he refuses or is proved unqualified it shall
go to the,next senior employee, etc.

This collective bargaining agreement came up for renego-
tiati%  in 1978.

10. In these negotiations the Town proposed the eliminaticn
of section 3.4C (set out above). The IJnion found this proposal
unacceptable and so stated. The matter was discussed and finally
the Town dropped its proposal and executed the present contract
with section 3.4C remaining intact. This contract is effective
from July 1, 1978 through June 30, 1980; it was executed on Febru-
ary 23, 1979.

11. On October 1, 1976, Robert Taylor filed a grievance
addressed to the denial of his bid for promotion in the Town's
water and sewer departments, claiming that this denial violated
section 3.4C of the contract. The Town denied the grievance on
the ground that the promotion was governed by the Town's merit
system under personnel rules adopted by the legislative body and
that it was therefore excluded under section 7-474(g) of the Act
from embodiment in collective bargaining agreements.

12. The Union reouested arbitration of this grievance and the
Town was notified of this reouest  on November 16,  1976; the matter
was set down for hearing on April 19, 1977. At the hearing the
Town contested the Arbitration Board's right to hear the matter
claiming that it was not subject to arbitration, basing its argu-
ment on section 7-474G ,of the Act and on East Haven Bd. of Ed.9
Dec. No. 1093 (1972),  aff'd, 30 Conn. Suph. (1973).

13. The Arbitration-Board, on June 29, 1977 ruled that the
grievance was arbitrable on the following grounds:

The Board finds that the question of arbitrability
must be determined by first looking to the Contract of
the parties. Section X of the Contract which defines
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grievances and those matters which the parties have
agreed to submit to arbitration, is extremely broad,
.In part the section states '1 . ..disputes and consultation
on any question arising out of the employer-employee
relationship...l' As the subject matter of the grievance
is an appointment to a position of employment with the
Town and is concerned with seniority it is felt by the
Board that the subject matter does fall within the Con-
tract language establishing a grievance. The Town's
argument is felt by the Board to go to the merits of
the case and not to the question of arbitrability.

14. A hearing before the Arbitration Board was scheduled for
August 4, 1977.

15. On July 21, 1977, the Town brought an action in the
Superior Court for a temporary and permanent injunction restrain-
ing the Arbitration Board from hearing this case on the merits and
for an order vacating the award (par. 13, sunra) on the ground that
the arbitrators had exceeded their powers.' The Union was made a
party defendant in this action.

16. In this suit the Union filed a motion to erase which was
denied and then a motion for summary judgment on the grounds that
there was no genuine issue of fact and that it was entitled to
judgment as a matter of law.

17.' On March 28, 1979, the Superior Court filed a memorandum
of decision in this suit and directed the entry of summary judgment
for the defendant.

18. In its memorandum of decision the Superior Court noted
the Town's claim that the grievance was excluded from all phases
of collective bargaining by the Town's merit system and section
7-474(g) Of the Act, and that the Town could not be compelled to
arbitrate "where the performance that is the subject of the demand
for arbitration is prohibited by statute." (Ex. H15,  p. 6). It
also stated that if the Court was satisfied "that the statute pro-
hibits arbitration of the subject matter of this grievance, then
the motion flor summary judgmens7  should be denied." Id. p. 7.

19. The Superior Court determined that the arbitration clause
in the contract was'susceptible of an interpretation that covered
the asserted dispute; that section 3.4C did not appear to conflict
with the Town's statutory auihority  to conduct and grade merit
examinations and that even if there was a conflict "the terms of
the agree-ment  would prevail under @ 7-474(f) of the ,@ct7  so long
as tne subject matter of the contractual provision appears to be a
matter appropriate to collective bargaining," Id. pp. 12, 13. The
Court ended its memorandum with the following sGt,ence:

If as a result of matters developed in the arbitra-
tion proceedings on the merits it appears that the arbi-
trators erred in assuming 'urisdiction in this matter, a
reviewing court under fi52- ii 18 is empowered to vacate the
award. See City of Bridgeport v. Bridgeport Firefighters
Local 834, 4 CLT No. 5, p. 14 (l/30/78).

20. Thereafter, on June 25, 1979, the Taylor grievance was
heard before the Arbitration Board on its merits. At the hearing,

The Union stated the issue as, Was R. Taylor denied
a promotional opportunity to water sewer technician in
the water and sewer departments of the Town of Manchester
in accordance with 3.4C of the Collective Bargaining
Agreement and, if so, what'shall the remedy be?

The Town took the position that, inasmuch as the
Town of Manchester, by charter, had adopted a merit System
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prior to the execution of this particular collective bar-
gaining agreement, such merit system would prevail over
the provisions of the Collective Bargaining Agreement
insofar as it contained a seniority provision.

The arbitration panel found that the parties were unable to agree
upon the issue to be arbitrated and pursuant to its rules of pro-
cedure (section 31-91-A9) the arbitration panel formulated the
issue as follows: .I

Does Section 3.4C of the Collective Bargaining Agree-
ment insofar as it requires promotion based on seniority
supersede the personnel rules promulgated according to
the merit system adopted by the Town of Manchester pur-
suant to its charter; if so, was the grievant, R. Taylor,
improperly denied a promotional opportunity to water
sewer technician and: if so, what shall the remedy be?

21. The arbitration panel made its award on September 19,
1979. In its decision it recited the formulation of the issue as

set forth in paragraph 20, and indicated that the pertinent, docu-
mentary provisions were the contract; the charter and special acts

* (particularly section 2-l 3a, establishing the merit system); and
sections 7-474(f) and (g) of the Act. The panel then stated the
facts including the establishment of the merit system, the Town’s
later agreement to section 3.4.C,  and the particulars of Taylor's
case.

22. The panel’s opinion contains the following discussion:

The question of what is claimed to be an inconsistency
between Sections 474f and 474g has been approached on at

least one instance by the Court of Common Pleas of this
State in Local 1344, Council 2, American Federation of
State County and MuniciDal  Emoloyees  Vs. ConnecticutState- -
Board of Laborele.tions,  et al, 30 C!'o';;ii.  sub. 259.- - - - - - -

x x x
The Court concludes, "Simply put (g) sets forth areas

that the legislature expressly states are not subject to
collective bargaining, and the ‘conflict’ referred to in
(f) applies only to other areas covered by a collective
bargaining agreement. It

Were this the only question for this panel to decide,
determination would be simple : The Town’s position would
be upheld and the grievance dismissed. However, we are
faced with a situation where, at the time the Collect:ve
Bargaining Agreement under consideration was negotiated,
the specific paragraph raised by the Union was considered,
apparently with some intensity, with neither party show-
ing willingness to back off from its position.

Finally, for whatever reason, the Town chose to exe-
cute the Collective Bargaining Agreement with 3.4C intact.
There were a couple of reasons advanced for this act; one,
that the matter was then before the Court, in an action
brought to enjoin the arbitration of this grievance, and
secondly, the signing of the contract was done "with the
understanding” that 3.k was un-enforceable.

Neither of these positions is tenable. In the first
place, the injunction was confined to the issue of arbi-
trability and secondly, a contract by definition is an
act of mutual understanding and agreement the secret
reservations of either party to the contrary notwith-
standing.

Obviously, if the Town felt that its position regard-
ing the merit system vs. 3.4C was proper, it should have
stuck to its guns and declared that an impasse exis,ted.
The matter could have taken its normal and legal course
from that point.
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To put the Union in position of thinking that it
had an agreement when in fact the Town never intended
to adhere to that agreement as executed, would intro-
'duce.an invitation to chaos in the f.ield of labor re-
lations.

Aocordingly,  the Town must be construed to have
waived its right under 474~ to insist on the merit
system. A waiver has been defined in'92 C.J.S. 1041 as
"the intentional relinquishment of a known right."
Further, "a right of privilege given by statute may be
waived or surrendered in whole or in part", 92 C.J.S.
1067,  citing Community Service Society VS. Welfare
Ins ector Cenersl, 398 N.Y.S. 2nd 92, 9TMisc. 2nd 303.

=+T
s ap arent that the Town knew of its right under

Section 74g to adhere to the position that the matter
of the merit system was not appropriate to collective
bargaining however, the Town proceeded to sign an agree-
ment which specifically included a provision directly
contradictory to its merit system.

The Town simply cannot have it both ways, It
cannot have an agreement giving it certain rights vis-
a-vis the Union while at the same time maintaining that
a provision imposing an obligation on it, the Town, was,
to quote a former President, "no'longer  operable,"

The panel upheld the grievance and directed that Taylor be promoted
as the contract required "with all back pay and allowances."

23. The Taylor grievance arose when Taylor was denied a pro-
motion in favor of one Armstrong despite the fact that Taylor was
conceded to be basically qualified and the senior man. The choice
of Armstrong was based on his superior performance in the merit
system examination.

Conclusions of Law

1. The Town is precluded b; the arbitration award and the
Superior Court judgment from disputing the Union's contention that
section 3.4C of the contract has precedence over the Town's merit
system and section 7-474(g) of the Act.

Discussion

This case turns on a question of res judicata. The arbitration
panel and the Superior Court were dealing with a dispute which was
a part of the larger dispute involved in the present petition. It
is arguable therefore that the petition presents a claim or cause
of action which is different from that presented in the former liti-
gation. We shall assume such difference without deciding the point.
Even on this assumption, however, "the judgment in'the prior action
operates as an estoppel...as to those matters in issue or Joints
controverted, upon the determination of which the Dormer J findin- . . .
was rendered." Cromwell v, County of Sac, 94 U.S. 351, 753 (1877
F. James and G. Hazard, Civil Procedure, @ 11.16, p.  563 (2d ed.

5 ,

? 977 > . This more limited effect of a judgment is called "collateral
estoppel" or, more recently, "issue preclusion." The one who claims
its benefit must show that the very fact or point now in issue was
raised in the former proceedings litigated by the parties, deter-
mined by the tribunal, and necessarily so determined. James and_- _ -Hazard, lot. cit. sunra..- -

In the present case all these conditions were met. The point
in dispute between the Town and,the Union in the present proceeding
is whether section 3.4C of the contract (making seniority the gov-
erning factor in filling vacancie s or making promotions) or the
merit system (making performance on merit examinations the governing
factor) takes precedent.e in situations where they would yield dif-
ferent results. This was precisely the issue raised by Taylor's
grievance which arose when he was denied a promotion in favor of
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one Armstrong despite the fact that Taylor was conceded to be
basically qualified, and the senior man. Fix.  #l6,  p. 3. In
support of its contention on this issue the Town argued, as it
does here, that section 7-474(g) of the Act gives the merit system
precedence and removes the matters of conducting and grading merit
examinations from the collective bargaining process, including the
grievance procedure.

These issues were put up to the arbitrators and to the Court;
they were fully litigated and necessarily decided against the Town
by each of the tribunals to which they were presented. Now the
Town seeks to relitigate them in another forum - this Board, It
has already had two bites of the cherry; it wants a third. This,
we think, the law sensibly denies.

It is true that the policy embcdied  in res judicata must
sometimes yield to other competing policies ofeven  greater
strength. See, e.g. Ralb v. Fenerstein, 308 U.S. 433 (1940).
Cf. Alexander v. Gardner-Denver 6-5  U.S. 36 (1974). Here
we find no such compelling countervailing policy. Section 7-474
(g) is intended to protect a municipal employer's interest ,in

having a merit system of appointment but the policy in favor of
. such a system is not so overwhelming that the employer must embrace

it. The municipality is free to adopt such a system or not. If it
does, the section protects the municipality from the need to bargain
about the conduct and grading of merit examinations, the rating of
candidates and the establishment of lists from such examinations
and the appointment from such lists. Perhaps if the issue had been
.first  presented to us we would have found that the section did more
and made the matters mentioned illegal subjects of bargaining, but
the General Assembly did not commit the interpretation of all pro-
visions of the Act exclusively to this Board, It clearly contem-
plated that arbitration would play a substantial part in interpret-
ing those provisions which might become involved in contract dis-
putes. And the Superior Court (in the case cited) found that the
issue presented by the Taylor grievance was properly submitted to
the arbitration panel, at least in the first instance. Here then
the strng  policy favoring harmonious cooperation between the
agencies charged with the administration of our labor laws rein-
forces the policies of repose and judicial economy that underlie
res judicata generally.

It is true that the.question  presented by the petition is prop-
erly one for this Board to decide. If the Town had felt that decision
by us was more appropriate it could well have filed its petition when
the Taylor grievance was first brought to arbitration. Had the Town
done so and then sought a stay of the arbitration proceedings this
might well have been granted. The relationship between the Board of
Mediation and Arbitration and this Board is close and cordial: such
'a request might well have brought about consultation between the
boards and agreement as to the more appropriate forum as has occurred
on other occasions. Another option the Town had was to litigate the
Ta lor rievance  on contractual issues only and save the section
4-~74(ecj  issue for presentation to this Board. See James and Hazard,
2. cit. sunra,  g11.17. But the Town did not pursue either course.
It ss?t relief in the Superior Court. That Court denied relief,
and that denial was not appealed to the Supreme Court. The Town
instead tried the grievance on the merits to the arbitration panel
and chose to submit to that tribunal the very issue which is the
subject of the present petition. The panel found against the Town's
contention. At this point the Town could have availed itself of the

Superior Court's suggestion to seek vacation of the award under sec-
tion 52-418 of the General Statutes if it felt that the arbitrators
had exceeded their authority. Instead the Town seeks to make a
collateral attack on the arbitration award in the present proceed-
ings before this Board. We do not think we are the appropriate
forum for such an attack; it should be made in court under the
statutes which specifically provide for it,



It is true that we are dealing here with an arbitration award.
----Iand not a court judgment, but the principles of res judicata are

applicable to such an award.
Corp.,

Core v. Avco Lvcosg Div., Avco
163 Conn. 309, 316-317 x-eocal  1219 v. Connecticut

Labor Rel. Rd., 171 Corm. 342, 355-356 (1976).

' ORDER '

ticut
By virtue of and pursuant to the powers vested in the Connec-
State Board of Labor Relations by the Municipal Employee

Relations Act, it is

ORDERED, that the petition filed by 'the Town in this case
be, and the same is hereby, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Fleming James, Jr,
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A, Stroble

s/ Michael J. Allen
Michael J. Allen

TO:

Mr. Steven Werbner, Personnel Supervisor
Town of Manchester
Town Hall, 41 Center Street CERTIFIED (RRR)
Manchester, Connecticut 06040

.Thomas  J. Prior, Esq.
229 East Center Street
Manchester, Connecticut 06040

Mr. Donald Beecher, Staff Representative
Council #4, AFSCME, AFL-CIO (Local 991)
742 Worthington Ridge
Berlin, Connecticut 06037

CERTIFIED (RRR)

William S. Zeman, Esq.
18 North Main S,treet
West Hartford, Connecticut 06107

Mr. Frank Ciarcia, Representative
Municipal Employees Group, Inc.
210 Main Street CERTIFIED (RRR)
Kensington, Connecticut 06037
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