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MEMORANDUM OF DECISION- -

On Nay 14, 1979,  Waterbury City Employees Association, Inc.
WCEA) filed with the Connecticut State Board of Labor Relations
Board) a complaint alleging that the City of Waterbury (City)

had engaged and was engaging in practices prohibited by the
Municipal Employee Relations Act (Act) in that on or about May 7,
1979, the City had unilaterally eliminated certain positions in
a bargaining unit represented by WCEA and contracted out the ser-
vices formerly  performed  by the displaced employees. After the
requisite preliminar'y  steps had been duly taken the matter came
before ,Lhe Board for hearing on August 15, 1979, a% which the
parties appeared, were represented by counsel, and were fully
heard. Both parties filed written briefs.'.

On the whole record'before us we make the following findings
of fact and conclusions of law.

The order has heretofore been issued.
\'

Findings of Fact

1. Tile City of Waterbury is a municipal employer within the
meaning of the Act.

2. Waterbury City Employees Association, Inc. is an employee
organization within the meaning of the Act and has at all nnterial
times been the e.xclusive  statutory bargaining representative for a
unit of City employees known as the white collar division.

3. The parties have a collective bargaining agreement exe-
cuted on June 24, 1977, and effective from July 1, 1977 through
June 30, 1980.

4. Edward D. Bergin became mayor of the City on January 1,
1976, and has remained mayor,since  that time.

5. At that time there was a computer department in the bar-
gaining unit consisting of 11 employees under the supervision of
Louis Aucella, director of general accounting services.



6. When he took office Mayor Hergin  found that there was
considerable dissatisfaction among other City departments with
the performance of the computer department.

7. Mayor Bergin therefore pronptly'appointed a blue ribbon
committee made up of individuals from the private and public
sector in the area to study the existing operations of the com-
puter department and to make recommendations. No member of the
bargaining unit nor of WC?U was on this committee.

8. In 1977, after extensive investigation and meetings
about the problem the committee reported to Mayor Bergin  options
that were open to the City regarding its computer operations.

9. After discussing these options with the committee Mayor
Bergin  then charged the committee to narrow the options and come
back to him with a recommendation of the option they deemed best.

IO. The committee found that the existing systems were
t'reliable,  accurate, and timely" but antiquated and unresponsive
to present needs. It found the department "woefully understaffed"
and in need of reorganization. It originally recommended as
options: (1) the maintenance and upgrading of an in-house depart-
ment, (2) th e utilization of a service bureau, or (3) the con-
tracting out of the function ,to a facilities management firm.

1 1 . The.final  report, dated June 30, 1977, recommended the
third option although the committee had originally favored the
first.

1 2 . The City received and studied the report and recommenda-
tions and then solicited bids from different firms to see whether
any firm was interested in performing the service and whether such
a .contract  was economically feasible.

13. At no time during the events recounted in paragraphs 6-12,,
w i t hsupra,  did the City or the committee consult or negotiate
the WCEA. The appointment of the committee and many of these
events were reported in the public press.

14. Computer Assistance, Inc., of West Hartford submitted a
bid which the mayor found satisfactory. The mayor therefore
recommended its acc,eptance  to the board of finance.

15. A meeting of the board of finance .was  held on April 11,
1979, on the matter. At this meeting James Palmento, president
of VCEA, appeared and spoke. He objected to the fact that he
"had not been notified of the negotia~tions  taking place which
deal with the members of the union" and asked that the vote be
deferred "until a time when all the employees of the General
Accounting Office could be present, a daytime meeting." He also
pointed out some of the benefits that employees stood to lose if
the function was to be sold to an outside firm.

16. The board of finance voted to approve the proposed con-
tract, subject to the approval of the board of aldermen, and
further voted:

That in connection with the approval of the said con-
tract, the employees of the General Accounting Office
of the City who were not absorbed by the new contract
within a go-day  period the day of execution of said
contract, that this Board of Finance will guarantee
employment within the city of at amount equal to their
current compensation.

17. On April 27, 1979, Mayor Bergin  wrote Palniento advising
him of the elimination of positions in the computer department.
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18. On April 23, 1979,  Palmento'wrote the City negotiator
stating  his belief that the Contracting out Of Computer processing
was a prohibited practice and requesting.negOtiatiOnS  On the matter.

19. On May 14, 1979, WCEA filed its complaint with the Board.

WCEA sought to enjoin the execution of the contract with
Compu?:;  Assistance by suit in the Superior Court but a preliminary
injunction was denied.

21. At the hearing before this Board Mayor Bergin  repeated
the City's guaranty of comparable jobs for any displaced employees.

22. It appeared, however, that there were few if any City
positions in existence that had the.same  functions; that there are
no other computers in the City's service; that transfers might
require the successful taking of civil service examinations, at
least in some cases; and that the City might have to develop new
positions to fulfill its guaranty.

The contract with Computer Assistance was executed on
Septe%&  18, 1979. It provides, inter $ia,  as follows:

V,. HOW WE WOULD,FUNCTION  TOGETHER
A< STAFF.-

Our plans call for retaining your existing
employees on our staff. By doing this we can
take advantage of their years of experience,
Computer Assistance, Inc. recommends that these
employees remain as employees of the City for
the first ninety days of the contract (Computer
Assistance, Inc. will reimburse the City for
all costs including benefits). This ninety day
period will enable your existing employees to
become familiar with Computer Assistance and
how we function. It is not our intent to come
into the City of Waterbury and make major
changes. An approach. like that can only cause
major  problems,. Computer Assistance, Inc. will
add personnel to your existing staff if we feel

'. it is necessary.

24. On prior occasions the City had contracted out some work
of the computer .department  during periods of peak loads when the
in-house staff could not handle all the work feasibly. In these
instances the contracts were temporary and the work contr;lcted  for
represented 'only the extra amount contributed by the peak load.

25. The contract with Computer Assistance was "for one year
with automatic renewal for two additional years unless terminated
prior thereto for any of the following reasons:" The reasons were
mutual agreement, default or substantial breac$  (upon conditions
as to nature, etc.) and insolvency or bankruptcy.

Conclusions of Law

1. The question whether to contract out for a period of one
to three years the entire operation of a City department within a
bargaining unit is a mandatory subject of bargaining under the
circumstances of this case.

2. The question of the impact'of such cbntracting  out on the
employees affected is also a mandatory subject of bargaining.

3. The City's unilateral decision upon these questions con-
stitutes a refusal to bargain .in good faith and a violation of the
Act.
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4. The decision to contract out the City's COrfp.der  operations
had a substantial impact on the employees affected even though they
were guaranteed comparable jobs in the City's service if they chose
not to be employed by the contractor.

5. The past practice to contract out unilaterally computer
functions that the department could not handle during periods of
peak load did not justify a unilateral decision to contract out
the whole operation of the department for a period of one to three
years.

6. This unilateral decision cannot be justified on the grounds
of emergency or feasibility.

Discussion

In a long line of cases NLRB, the federal courts, and this Board
have held that the unilateral contracting out of bargaining unit work
may constitute a refusal to bargain in good faith and a violation of
a labor law like the Act. The leading case is Fibreboard Paper
Products Corp. v. NLRB,  373 U.S. 203 (1964). See also West Na?tford

Ed. Ass'n v. DeCx 162  Conn. 566, 582 (1972) (listing "'contract-
. ingout  of work"  as mandatory subject of-bargaining). This Board has

followed the guidelines charted by the federal decisions. See Plain-
ville Bd. of Ed., Dec. No. 1192 (1974) in which we traced the pm=
El cases decided up to that time.

As .the City points out, the unilateral contracting out of bar-
'gaining unit work does not constitute a violation of the employer's
duty to bargain under all circumstances, unless that action is moti-
vated by anti-union bias (and no such bias was claimed or shown in
this case). A review of our decisions shows where we find that the
line should be drawn:

1. There is no duty'to bargain unless the work contracted out (or
otherwise removed from the unit) is bargaining unit work,
Plainville  Bd. of Ed., supra, and work not previously done by
&iemployeos  to whom it is assigned.
No. 1436 (19'76);

City of Waterbury, Dec.

2. The unilateral elimination of a position for valid economic
or other reasons does not violate the Act unless the functions
'of that position are transferred to persons outside the bar-
gaining unit or unless it involves reoudiation of a contract.
Town o? Hamden, Dec. No.- - 1654 (1378);-Cit  of Waterbur
at p. 4; West Haven Bd. of Ed,, Dec. NEh6?' SUPl"a'

3. There is;no duty to bargain unless the removal of work from the
bargaining unit causes a substantial impact on the wages, hours,
or other conditions of employment of one or more members of the
bargaining unit. Plainville Rd. of Ed suora--BP -t at p. 5.

4. ltL?his impact may consist in lay-offs, loss of seniority rights,
and the like. But the decisions also make'it clear that the
requirement may be satisfied where the 'impact' is much more
indirect and subtle. Thus 'departure from previously established
operating practices,' and 'impairment of . . . reasonably antici-
pated work opportunities' are recognized, each as a separate and- -distinct ground for finding substantial impact. So is a practice
which generates fears of future encroachment upon bargaining unit. .work. As the COUrt  recognized in the District 50 case, su ra

---%T'%ydF. 2d 234, 237, such 'fears are palpably real and distur ing."'
-'

5. If the contracting out does involve a substantial impact (as
defined above).then  it is a mandatory subject of bargaining even
though the City is required by law or by circumstances to take
some action in the premises.
(1978).

Citv of Shelton, Dec. No. 1617
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6. The duty to negotiate before removing work from the bargaining
unit does not depend on the pendency  of ongoing negotiations.

7. The duty to negotiate may not exist where

(a) the contracting out is only a continuation of past
practices, or

(b) negotiation is not feasible because of the multiplici;te
of instances, because of an emergency, or the like. ,
e.g., P&inville Bd. of Ed., supra at p.5; District 50,
UMW Local 15942 v.
7-q%).

NLRB, 358 F. 2d 234,  238 (4th Cir.

Under these tests we find that the contracting out of the City's
computer operations and also the impact of contracting out on bar-
gaining unit employees were mandatory subjects of bargaining and that
the, unilateral decisions taken by the City in this case constituted
violations of the Act.

The work to be done by Computer Assistance under the contract
is bargaining unit work. Under it the contractor agrees to "h7rovide
the required management and staff to insure a successful data process-
ing function" for the City. This was the very function performed by
the City's computer department. To be sure there was evidence that
the function was being performed inefficiently and that new methods

: and new systems were called for. But this does not, we think, mean
that bargaining uni,t  work is no longer involved. The job, though
expanded and done by improved methods, is still fundamentally the
same. If custodial work in a building is done by a bargaining unit
that operation is bargaining unit work whether done by hand broom,
or by the most modern vacuum cleaner. And that is true even though
the vacuum cleaner can and does, do custodial tasks that the hand
broom cannot perform.

'This case is quite different from the formerWaterbury case
(Dec. No. 1436, 1976). There some bargaining unit positions were
eliminated and the functions of those positions taken over by
employees of another bargaining unit who had performed the same
functions historically and were still performing some of them just
before the unit positions were eliminated. That was a case of over-
lapping functions of employees of the City. This is a case where
functions formerly performed by bargaining unit employees are trans-
ferred to persons outside the City's service who had never before
performed these'functions for the City.

The Computer Assistance contract will have a substantial impact
on the conditiqns  of employment of members of the bargaining unit
formerly employed in the computer department. It is on this pobt
that the City's principal contentions bear. In its brief, the City
states, "Thus  the City submits that the contract with Computer
Assistance, when coupled with the City guaranty of bargaining unit
work, constituted no impact or effect on the bargaining unit."
Br. p. 15 (emphasisin original). As we understand it this conten-
tion is based on two subsidiary points: (1) that the contract
affects only 11 out of some 500 members of the unit; (2) that the
City has guaranteed comparable jobs to the 11 displaced employees
if they choose to stay in the City's service.

We reject the first of these points in present context. If an
employer were free to,contract  out each function of the bargaining
unit because only a few employees were engaged in performing it,
then the employer could make successive inroads on bargaining unit
work that could reduce it substantially or even eliminate it alto-
gether by easy stages. We think that the impact on the bargaining
unit is substantial (for present purposes) if the impact on affected
employees is substantial even if they are relatively few in number.

A more serious question is presented by the City's guaranty that
the employees displaced from their jobs in the computer department
have been guaranteed comparable jobs in the City's service if they
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do not choose to take a job with the contractor. We take at face
value the good faith of the City's guaranty and assume for present
purposes that the obvious difficulties in carrying it out can be
met and that the new jobs will involve no loss in pay, fringe bene-
fits, or seniority, and that they will be in the same bargaining
unit. Even on these assumptions we find that the contract with
Computer Assistance will have a very substantial impact on the
employees who will be displaced from their jobs in the computer
department and.on the bargaining unit.

The City's argument seems to proceed on the premise that the
impact of contracting out is not substantial if no bargaining unit
employee loses his job. That is not the law. In Plainville no
job was lost and no bargaining unit member sufferemimon of
benefits. The same thing was true in Southinaton Bd. of Ed., Dec.
No. 1221 (1974). Yet in both cases wefound  that unilateral con-
tracting out of bargaining unit work was a violation of the Act.
Our reasoning in Plainville is set out above. In Southington, we
noted that_"there-wouldmore  jobs in the bargaining unit if that
decision fto contract ou&? had not been made." of fact,

par. 17. See also Town of IIamden,- Dec. No. 'l44,"~?$$. .

In the present case the contract with Computer Assistance meant
the complete cessation of the City's computer department and at
least a change in work assignments of the displaced employees. This
change is in itself substantial enough to constitute a mandatory

subject of bargaining. Town of Hamden, Dec. No. 14.41 (1976); City
of New Haven, Dec. No. 1??~2(19~9).Beyond  that the change clearly

had a tendy&y  to chill legitimate expectations of additional work
opportunities and "generate fears of future encroachment upon bar-
gaining unit work," fears which a federal court of appeals has
described as "palpably real and disturbing.t'

The City points.out  that no member of the bargaining unit was
called to testify to the contract's impact upon him. This does not
seem to us very significant. The union is the exclusive bargaining
representative for all these members and their official spokesman
in cast's  like the present. To be sure the union might have called
members as witnesses to the impact upon them individually. But
where the facts in evidence show that impact on an objective basis
(as here) little is to be gained by gilding the lily with accounts
of s,pecial  individual hardship.

The City also urges that its decision here represented the
exercise of managerial prerogative so that unilateral action was
justified. We disagree. It is true that the City was fully war-
ranted in e>:amining  the efficiency of its department and we accept
the fact that the committee  renort called for some kind oi action.

In that respect this case is similar to City of Shelton, Dec. No.
1617 (1978).  where the citv tra s reauired bv the State Denartment
of Environm&tal Protection to make a change in its landfill opera-
tions. Shelton decided unilaterally to contract these operations
out. In holding that this
faith we reasoned thus:

constituted a refusal to bargain in good

No doubt the City had to make some change in the
landfill operation and ultimately it would have the pre-
rogative of deciding what to do. But this does not mean
that it was free to make that decision without first try-
ing to negotiate it with the Union. The duty to negotiate
does not include a duty to ield
proposals. Section 7-47O(c '5

or to agree with Union
. If good faith negotiation

reaches impasse the City will be free to take unilateral
action.
1455 (197

Cit of Millim&~,  Case No. ~~~-3602,  Dec. No.
SiL. But it must bargain first: the statutory

policy requiring negotiation is based on a faith that-
this process often opens up possible courses of action
theretofore  unseen by one of the parties and often pro-
duces solutions that both parties can accept. thereby
promoting labor peace. S& Went Hartford Edi  Ass'ri  G.
DeCourcp, 102 Corm.  566, 585 (1972).
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.

To be sure, the City has a legitimate and vital
interest in solving the landfill problem in the public
interest, but the solution sought here concerns inti-
mat&y and deeply the wages and other conditions of
emplcyment  of those who lost City employment as a
result of it. This makes the matter a mandatory sub-
ject of bargaining even more clearly than the similar
decisions in Plainville  and Southinrton (where there
were no layofys in thebargalnlng unit---+. See also West
Hartford Ed. fi&s'n v. DeCourcy, 162 Corm. 566,  582 m2)
(?J33%g Ifcontracting  out of work I1 as a mandatory subject
of bargaining under the expanding number of items so
designated by NLRB).

We recognize that the situation may possibly be one
where there is no feasible alternative to.contracting  out
the landfill operation but we cannot assume this in ad-
vance of bargaining, and the City should not. If bar-
gaining reveals no feasible alternative we must also
assume that the Union will be realistic and reasonable;
if it should not be, impasse would so'on  be reached. In
any event, however, the City is obliged to bargain about
the impact of contracting out on the employees affected.

We find this reasoning fully applicable here. When the com-
mittee made its first report it recotiended  alternative solutions

to the problem. One of these called for an upgrading and expansion
of the existing bargaining unit. Instead of submitting these alter-
natives 'to WCEA for discussion of its views and suggestions, the
mayor disregarded WCEA and charged the committee to pick a preferred
alternative. When it did so the mayor proceeded to implement the
committee's choice without any negotiation with WCEA over either
the alternatives to contracting out or the impact of a contract on
bargaining unit members.

To be sure the mayor and the City made the guaranty against
loss of jobs or beriefits described above and we have no doubt that
they believed this discharged their moral and legal obligation to
the employees affected. But WC&A had no part in these decisions
and was offered no part, and the main thrust of collective bargain-
ing statutes 'is to require participation by the bargaining  repre-
sentative in the discussions that precede decisions having so great
afi  impact on working conditions. It is a violation of such statutes
to make these decis'ions  without negotiating them with the union and
getting the union's views and suggestions. As we noted in Shelton,
the duty to bargain does not include a duty to agree with union
proposals. If the union does not recognize the realities of the
City's p73di,cament  impasse will soon be reached and the City may
then follow'its  own best judgment. But the labor laws are based
on a belief that negotiation may reveal solutions that will promote
labor peace more successfully than solutions imposed unilaterally
by the employer.

It.  is true that negotiation takes time and that an employer
may be faced with the need for immediate decision so that there is
no time for negotiation. Such an emergency situation may modify
the duty to bargain. We leave that question for decision in a
case where it is presented and argued. Here there was no such need
for haste. The City's problem with its computer department was
noted by Mayor Bergin when he first took'office at the beginning
of 1976. The blue ribbon committee was appointed at that time.
From then until the signing of the contract on September 18, 1979,
the City was formulating its solution to the problem. Yet at no
stage in the formulation did it offer to negotiate with WCEA, or
even invite its suggestions. Apparently WCEA  requested negotiations
as soon as it learned that the City had definite plans to contract
out the computer functions. . *
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It is true that there was a history of contracting out com-
puter functions that the department could not hnndlc during periods
of peak load. These contracts were temporary and causecl  no dis-
ruption of the normal functioning of thc,dcpartment. If the present
contract were of that nature, the past practice might justify the
City in making it unilaterally, The City seeks to bring the present

. case within that principle by claiming that the, contract with Com-
puter Asni  stance is only temporary. Perhaps it is sub sJec1.e
saccularum, but it contemplates performance of the ?%put~-&nction
by.thetractor  for three years and the complete dismemberment of
the in-house computer department. The difference between this and
the former contracts is so great, that the past practice cannot jus-

..tify unilateral action in the present case.

There is also authority that unilateral contracting out of
bargaining unit work may be justified where bargaining is not
feasible and this fact is coupled with past practice. See cases
cited in Plainville,  suu, atp. 5.
concerned7'thousands  of annual

In one case the past practice
subcontracting decisions which in-

volved unit work," Westinghouse 131. Co
1574, 1576, 58 LRRH p5T?‘~~t!il~s~~eS2~  ~~~tY$pBears

in the evidence before us here.

* The City urges other points that should be mentioned. The mayor
did offer to negotiate about the placement of individual members of
the bargaining unit if and when the need should arise, but this was
after the principal decisions had already been made; it by no means

: fulfilled the City's duty to negotiate those principal decisions.

The City also points out that the principal decisions were made
when.no  negotiations with WCEA were
Qith it (see findings of fact par. 3P

ending and after the contract
had been executed. The City's

duty to bargain over a decision having so great an impact on working
conditions is not, however, limited to the time when contract nego-
tia'tions  are in progress. -See  the Newinvton  Rd. of Ed., Dec. No;
1116 (1973).

,--.;-
The decision to contract out -the landfill operation

-in Shelton-was made at a time when no contract negotiations were
pending, yet we held it to be a violation of the Act.
ton,

City of Shel-
sucra. Moreover, in the present case the mayor's committee  was

makin==  study and filed its first report (outlining options) before
the collective* bargadning  agreement was" signed. And the mayor's
request to pick t!le best option was also made at that time. "That
whole. process was ongoing during the negotiations.lt (Tr. 58)... .

For the rest the Citv's noints consist in distinmishinn  some
of the Board's individual"decisions  from the present case. Zf
cours'e there are differences, but these arguments miss the main
tenor of our cases. This points to an unmistakable duty t-o  bargain
over the deck'sion  to contract out the whole operation of the com-
.puter department and also the impact of this first decision on the
working conditions of the displaced employees.

CONNECTICUT  STATE BOARD" OP LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble.
Kenneth A. Stroble

s/ Fred Caracciolo
Fred Caracciolo
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