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DECISION
a n d

MODIFICATION OF UNITS

On February 13, 1979,  Bernard Newman filed with the Connecticut
State Board of Labor Relations (Board) a petition seeking to modify
the bargaining unit represented by Norwalk Administrators' and
Supervisors' Association (NASA) so as to include in such unit the
position of comptroller which the parties had originally agreed to
exclude. This is Case No. ME-5015.

On May 16, 1979,*  Walter Luria filed with the Board a petition
seeking his inclusion in either the bargaining unit represented by
NASA or that represented by Norwalk Municipal Employees' Association
(NMEA). This is Case No. m-5183.

After the requisite preliminary steps had been duly taken the
cases were consolidated and came before the Board for hearing on
August 30, 1979, at which the parties appeared, were represented, and
were fully heard.

At the hearing the City claimed that both positions should be
excluded from the units as confidential but agreed that if Luria was
not to be excluded on this basis he should be placed in the unit
represented by NMEA. All parties filed written briefs which were
received by the Board on or before October 3, 1979.

I

Bernard Newman is controller of the City and has been since
1955 except,for a five year interval between 1960 and 1965. Origi-
nally he was the chief finance officer of the City acting, in effect,
as the director of finance, chief budget officer, City auditor, City
treasurer, and controller. At this time Newman was a member of the
City's bargaining team in labor negotiations; he and the corporation
counsel were the City's chief negotiators. See Tr. 8, 9; Ex,  #4. .

The situation described in the last paragraph was drastically ..
changed by a charter amendment that became effective on January 1,
1979 (or, as to some provisions,
time in 1978).

upon its passage, presumably some
These amendments (Ex. #5)  created a new department

of finance to be sunervised  by a director of finance (a new position),
who was made the' chief finance officer of the City. The office of
controller was greatly reduced in stature; he is now the head of a
division of accounting and treasury (a division of the department of
finance). His principal functions are to maintain and supervise the
general accounting system for t'ne City's departments and agencies
and to keep complete records of the City's financial transactions.
He is charged with seeing that expenditures fall within the budget.
The controller no longer prepares the budget: there is a budget
officer who reports directly to the director of finance.

As for Newman's continuing participation in negotiations, the
evidence shows that he did take part in bargaining during the summer
and early fall of 1978. (Tr. 24; Exs. #II,  12, 13). After the charter
amendment became effective, the mayor appointed Newman to a newly
constituted bargaining team (Ex. #IO), but Newman wrote the mayor
declining the appointment because he had then joined NASA and he
felt the appointment would create a conflict of interest (Tr. 23,
25-26). This testimony was not contradicted and there was no evi-
dence to show that the mayor remonstrated or refused to accept
Newman's declination of the appointment.

* Another petition was filed by Luria on June 7, 1979,  which was
also consolidated with the others. This is,Case  No. m-5221.
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II

Walter Luria is employed by the City as a personnel techni-
cian. His job description states his basic responsibilities as
assisting "the personnel director in the servicing and maintenance
of selected programs as assigned," and performing "the related
duties pertaining thereto." Among his duties are listed t'contact
and consult with department heads, supervisors, employees, and
other municipalities regarding assigned personnel matters;" moni-
toring the personnel department's activities "relative to pensions
and the pension plans;" processing surveys from State and govern-
mental agencies; other ministerial functions unrelated to bargaining.

At the time when Luria's  petition was filed he was on no bar-
gaining team and had little to do with collective bargaining. He
had never participated in it actively, and had played no part in
developing ideas or proposals. He had procured information for
negotiations, however, "from data processing, or to submit public
information which is in our pension files to the actuaries" (Tr. 50).
He has also obtained information about salaries in other tovms. All
of these data are available to the pension trustees, two of whom are
members of the union.

After Luria's petition for inclusion in the unit was filed,
the City appointed him as a member of its bargaining team for
pension matters. In this capacity his participation in the col-
lective bargaining process is somewhat greater but it appears from
the record before us that negotiation strategy and policy are kept
to a substantial extent within the control of the City's labor
relations director.

D i s c u s s i o n

We have recognized that an employee may be excluded from the
benefits of the Municipal Employee Relations Act (Act) because of
the confidential nature of his employment, but we also recognize
that such exclusion in effect disfranchises tine excluded employee
and deprives him of benefits that the Legislature intended to con-
fer upon employees generally. "Prom the point of view of the
policies embodied in the Act, this is a...disadvantage."  East
Haddam  Board of Ed., Case No. ME-3830, Dec. No. 1519-A (1977).
These considerations have led us to develop certain criteria for =
exclusion on the ground of confidentiality:

1
The confidentiality must perhain  to collective bargaining.
The fact that an'employee must observe confidence for some
other purpose (e.g. professional confidence with respect to
a patient's or a client's communications) does not justify
his exclusion. See, e.g., Stratford J?d.  of Ed., Case No.
ME-1571, Dec. No. 760 (1967‘) and cases cix

The purpose of the exclusion is two-fold: to protect the
employee from being put in a position of conflicting in-
terests, and to safeguard the employer's confidential
communications from the temptation of disclosure generated
by that conflict of interest. Southington Water
Ill~t,, Case No. MEE-2296,  Dec. ~~c'l&$*[1972), and cases

.

While an employer has a right to the protection last men-'
tioned it may not "by fragmenting and scattering confi-
dential work among a large number of secretaries proliferate
the confidentiality exclusion."
MEE-2009, Dec. No. 1003 (1971).

City of Bristol, Case No.

Newtown  Bd. of Ed., Case No. ME-4374, Dec. No. 1662 (1978) p. 5.

It is also implicit in these decisions that the employer has
the burden of proving the facts which will justify the exclusion
in each case.

l
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In Newman's case It is clear that he was properly excluded
as a confidential employee before the charter change of January
1, 1979. It is also clear, however, that the dimensions of Newman's
job were drastically reduced by that change. It was shorn of most
if not all of the functions that had justified  his former exclusion.
It is true that the mayor reappointed him to the bargaining team
after the change and membership on that team would probably call
for exclusion under ordinary circumstances. The appointment here
did not, however, lead to membership. Newman testified that he
declined the appointment and this was not contradicted or avoided
by any evidence. In this state of the record we find that he has
not been a member of the negotiating team since the charter change
took effect.

We find, then, that the City has failed to establish a basis
for Newman's exclusion from the bargaining unit represented by
NASA* under the situation that has existed since the beginning of
the year.

Luria's case presents ‘an additional problem. It is fairly
clear that his participation in the collective bargaining process
was minimal at the time his original petition was filed. The only
hard evidence about his role was that he prepared material on the
comparability of wages for foremen and the data processing super-
visor.

After Luria's original petition was filed the City appointed
him to the bargaining  team on the matter of nensions. Had this
appointment be& made and accepted before the petition it would
have raised a serious question. We x-e, however, that if such
,an appointment is made primarily for the purpose of bringing exclu-
sion about it should be disregarded,** and we further believe that
if the appointment is made after a petition for inclusion has been
filed, the emnlover  should have the burden of proving that it was
not made fo> that nurcose. We find that this burden-of proof was
not.met  in this case. Luria had never before been put on any bar-
gaining team and there was no evidence adduced to show why the City
needed his presence on the pension team or to negative the strong
inference created by the timing of his appointment. We find that
Luria should not be excluded from the bargaining unit on the basis
of the situation that existed at the time his original petition was
filed, and that he should not be excluded because of his later
appointment to the pension bargaining team. We find, however, that
his continued membership on that team will be inconsistent with his
membership in a bargaining unit. We therefore condition the order
including him in the unit upon his withdrawal from that team.

* It is clear that if Newman is not to be excluded he properly
belongs in this unit rather than the non=supervisory  unit repre-
sented by NMEA.

** We are not called on in this case to decide whether such
appointment constituted a prohibited practice. We suggest,
however, that if the City puts obstacles in the way of Luria's
withdrawal from the pension bargaining team, this may well
constitute a prohibited practice.

.
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O R D E R

ticut
By virtue of and pursuant to the powers vested in the Connec-
State Board of Labor Relations by the Municipal Employee

Relations Act, it is

ORDERED

I,

II,

that the Controller position presently held by
Bernard Newman be included in the bargaining unit
represented by NASA;

that the Personnel Technician position presently
held by Walter Luria be included in the bargaining
unit represented by NMEA if and when he withdraws
from the City's pension bargaining team.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr,, Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Ernest V. Carpino
Ernest V. Carpino

.
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