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STATE OF COll~;ECTICLJT
IAXIR Dl2ARTf%-i~T

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of :
:

WEST HARTFORD BOARD OF EDUCATION : Case No. TPP-4791
:

- and - : Decision No. 1826
:

WEST HARTFORD EDUCATION ASSOCIATIOH : November 6, 1979

A P P E A R A N C E S :- - - I - - - - - - -

Russell Post, Esq.,
for West Hartford Board of Education

William Dclan,  Esq.,
.for West Hartford Eduation Association

DECISION AND ORDER

On Octiber 5 1978 West Hartford Education Association (WHEA)
filed with the Co&e&i&t  State Board of Labor Relations (Board)
a complaint alleging that West Hartford Board of Education (Respondent)
had e aged and was en&agin,fl in practices prohibited by section IO-
153e(e of the Act Concerning School Board-Teacher Negotiations (Act)Y
in that:

.

1. The complainant West Hartford Education Association is
the exclusive bargaining representative of all certified
professional employees of respondent West Hartford Board
of Education.
2. On August 18, 1978, complainant, through its prcsidcnt
Victor Terek, sought certain information concerning a
grievance from respondent's agent, Associate Superintendent
of Schools Lloyd Calvert, on the basis that said inforna-
tion was needed in order to police the collective bargain-
ing agreement between the parties. (A copy of Kr. Terek.'s
letter of request is attached hereto as Exhibit A).
3. To date respondent has not furnished complainant with
the sought after information.
4. Respondent's failure to provide such information is
violative of its duty to bargain in good faith as required
by Connecticut General Statutes Section IO-753e(d).

After the requisite preliminary steps had been duly taken the
matter game before the Board for a hearing on July 26, $979, at which

I
the parties appeared, were represented by counsel, and were fully
heard. Both parties filed written briefs, the last of which was
received on October 12, 1979 (reply brief of Respondent).

On the whole record before us we make the following findings
of fact, coriclusiohs of law, and order.

P;iridiliRs.  of Pact
3. kb.& Ha&’

t6  tidliiit;
rcrd Board of &cation  is an employer subject

,
certi s

We& &rffdrd, B&cation Association is an organization of
led professio:lal  employees within the meaning of the Act and

has at all material times been the exclusive statutory representa-
tive for a teachers' unit of Respondent's employees.

. .
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. 3. The parties had a collective bargaining agreement (Contract)
in effect at all material times which provided a grievance procedure
containing the following definition:

"For the purposes of this Agreement, a grievance shall
be defined to mean a dispute between an employee or the
Association with the Board or the Administration over the
interpretation or application of a specific provision of
this Agreement, or over the interpretation or application
of a specific provision of the School Code that relates to
salaries or other conditions of employment, or over any
action taken or refused by administrative personnel which
an employee feels is unfair to him." tf 6.1 (a)

4. The grievance procedure culminated in arbitration, advisory
at level four-A, and binding at level four-B, in the event that the
grievance involved the interpretation or application of certain
specified provisions of the Contract.

5. The Contract also contained the following provision:

"Length of service in the West Hartford school system
and relative performance shall be the prime factors to be
considered equally in making staff reductions. If such .  .
reductions are necessary, the retention of tenured teachers
shall receive priority consideration." Q 18.6

6: For many years before the summer of 1978, Respondent had
appointed annually some of the elementary teachers as coordinating
teachers with extra compensation.

7. During the 1977-78 school year there had been 27 such posi-
tions. Respondent decided to cut down the number of such positions
to 17 for the school year 1978-79.

8: These positions were posted in June 1978, and 22 applicants
responded to the oosting. These applicants had been coordinating
teachers the previous year.

9. James Joseph Moore is Respondent's director of.personnel
services. It was his function to gather and appraise the data to
be used in selecting the 17 successful applicants for the post of
coordinating teacher for 1978-79.

IO. In performing this function, Dr. Moore used an evaluation
system that included many factors:

-- performance ratings'by principals in schools where coordi-
nating teachers were employed.

-- performance ratings by members of the central office staff.

-- a weighting scale applied to the ratings submitted (intended
to reflect the degree of familiarity with the applicant's

,I performance on the part of the person making the rating).

es a review of annual evaluations.

-- a review of intezYflew  data. . .
.

II. All,of this'lnfbrmation  was funneled directly to Dr. Moore
without any sharing of the ihformation with anyone else.

12; The.finai decision as to reappointment or assignment was
mad: by,b?..Mbob+, the 'tissociate superintendent and the superinten-
den ;e ..The,decisionS  we2;e  bade  in June, 1978, and a few days there-
bfh& Ora Moetie dbottioibd the data  described in paragraph IO, supra.
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13. On June 20, 19'78, after the decisions were made, a grievance
was filed by Victor Terek, president of WHEA,  on behalf of the five
teachers who were not reappointed as coordinators. The grievance
claimed a violation of section 18.6 of the Contract (set out in
paragraph 5, suora).

14. The associate superintendent, Lloyd Culvert, on August
1978,  denied the grievance on the ground that the assigrslents  wtl**i
annual rather than continuing so that there was no reduction in
staff within the meaning of that section.

15. On August 18, 1978, Terek wrote Calvert the following letter:

In order for the Association to properly police the contract
between the Board of Education and the Association, we are
in need of certain information. This information pertains
to the pending grievance concerning elementary coordinators.
As you will recognize, most of it was requested during the
hearing on this matter before you.
I would appreciate copies of all documents and materials
used in determining which elementary coordinators were not
to be appointed including the following:

1. copies of evaluations of personnel pertinent to the
decisions

2. instruments of evaluation employed
3. systems of weighting criteria of evaluation -
4. systems of computation for data referred to in the

memo, paragraph V, of the Director of Personnel
Services, dated June 6, 1968

5. copies of all materials referred to in paragraphs
II, III, V, VII, and VIII of said memo

.6. the age distribution of all elementary coordinators.
In the light of the desire to exoedlte this matter, I would
appreciate this information within the week. ks this material
has not come readily to our attention, I must request, also, a
delay in the scheduling of the hearing before the Board until
such time as we do receive the requested data and ow attorneys

. have had an opportunity to study it.

16. On November 21, 1978, Calvert wrote Terek a letter enclosing
the blank forms used by Moore.

17. Since the hearing before this Board, Respondent has fur-
nished W-EA with information concerning the age distribution of all
elementary coordinators.

la . Terek wanted the Information requested in his letter (par.
15, supra)  in order to appraise the merits of the pending grievance
and to determine whether the basis used for selecting the coordina-
tors might have violated some provision of the Contract other than
section 18.6.

19. The grievance (par. 13, sunm) is still pending.

20. Dr..Moore Was called as a witness at the hearing before
the Board; he was not cross-examined concerning his recollection
of the contents of the destroyed documents.

CdhOiusi0rls  0f LOW

%. $$F itat$%i-y Wty to bargain in good faith includes the
d&i ec furnish WEA with information pertaining to management
tiiua rAl)nr  *Ha*  aoJ b*  mUbJeOk  to Q grievance  under the Contract.
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2. The question whether a grievance is meritorious is one

committed to the grievance-arbitration procedure and is not one
which this Board should decide in determining whether information
sought by WHiX should be disclosed.

3. The information sought in the present case was relevant
both to the pending grievance and also to the performance of \il-E.A'S
duty to appraise that grievance and to decide whether its scope
should be broadened.

4. The fact that the documents in which the information sought
had been recorded were destroyed before UlEA's request for informa-
tion was made did not relieve Respondent from responding to the
request in the best way possible with the means still at hand
including the recollection of staff members.

Discussion

has
MPP-

Since the hearing in this case on July 26, 1979, this Board
decided a somewhat similar case. Citv of Kilford,  Case No.
.4977,  Dec. No. 1803 (Aug. 31, 1979). We there  upheld a union's

right to information pertaini..,n* to the computation of wages even
when no grievance was presently Pending and no negotiations were
presently in progress, "since the Union has a continuing duty to
administer and Police a contract." Id. p. 3. This was a case of
first impression to this Board, but in coming to our decision we
found NLRB decisions to be a heloiul aide  and we followed them.
San Diego Newsmmer Guild v. I:tLRB,  548 F. 2d 863 (9th Cir. 7977);, .Curtis iirirnt COW. v. iXLX.3,  347 F. 2d 61 (3d Cir., 1965).

In one respect the present case is stronger than Milford. Here
there was a pending grievance and the information sought pertained
to the issues raised by that grievance. The grievance invoked a
section of the Contract which made lengthofservice in the system
and relative performance "prime factors to be considered equally
in making staff reductions." The data requested pertained to the
way in which ResPondent had evaluated "relative performance.“ The
relevanse of such data to the grievance is aouarent; in determining
whether performance and seniority were "considered equally" one must
know the kind of consideration that was given to performance. Even
if the information sought was not presumptively relevant,* then,
the specific facts of this case show relevance. Moreover WEA, in
performing its duty of conscientious representation of bargaining
unit members, was required to appraise the grievance and elcplore
the possibility.of  seeking to expand its basis, and under this par-
ticular Contract a grievance may be filed l'over  any action taken or
refused by administrative personnel which an employee feels is un-
fair to him'!  though such a grievance may not be the subject of

binding arbitration.

On the record before us the relevance of the information sought
was beyond question.

Respondent contends, however, that the grievance was without
? merit and that the request for information violated the protection

afforded by the law' to a lawyer's work product. We find neither
contention valid in, the context of this case.

to
The question of whether the grievance is meritorious is properly

be decided through the grievance-arbitration procedure: it is not
one for this Board to decide, Cf. NLRR v. Acme Industrial Co., 385
U.S. 432 (1967);  As that decision makes clear a request to the

-.. w-e.  .-- ., _... ._  . .._ ,

p );@a&  and relai.ed information  pertaining to employees in the
bay&r ng.unit i~,Pr&umPtively  relevant, for, as such data con-
&x”” 2t $ tjrforequrrr of the emploier;employee  relationship, a union is

show the precise relevance of it un!erq offer+i*ra
employer rebuttal of it comes forth..."-_-  ..- Curtis Wrir
NLKB,  swra, 347 F. 2d at 69.

--.,1  U....‘““.l..G
.- -,nht  Corp. v.



employer for information pertaining to a grievance does not infringe
upon the grievance-arbitration machinery; It is in aid of it. And
pursuit of such request before a labor board is to be tested by a
"discovery-type standard" which "decide/s7 nothing about the merits
of the union's contractual claims." Id. 385 U.S. at 437. In a
footnote the Court added "EXamination-%i to relevant matters should
be allowed whether or not the theory of the.complaint  LEere,  grievance7
is sound or the facts, if proved, would sunport the relief sought."
(quoting 4 Moore, Federal Procedure;' pa?.  26.16 m 2d ed.) The
Court also noted the possibility that the informzion sought might,
when furnished, show that there was indeed no basis for the grievance.
If that should occur it would nevertheless serve the union's proper
function which includes the withdrawal of non-meritorious grievances
as well as the processing of-meritorious ones.

Respondent's contention includes by implication a claim that
the grievance on its face lacks merit because what happened was not
a reduction in staff within the meanir-g of the contractual language.
But this claim raises a question of the proper interpretation of the
Contract and this is a question to be decided in the grievance pro-
cedure,and not in proceedings before this Board. Conceivably the
legal basis for a grievance might be so absurd or frivolous that
this Board should decline to lend its aid by way of discovery. We
do not decide that question since the record here does not present
it.

Respondent invokes the protection afforded by courts to the
work prqduct of the lawyer, but this claim cannot prevail. . The
common law tradition is that a party to litigation is entitled to
compel production at trial of all testimony and evidence that are
relevant to his claim or defense. Kore or less recent developments
have extended this right to pretrial discovery. Out of this general
right (which serves the fairness of trials and the ascertainment  of
truth) the law has from tine to time carved areas of privilege
notably for confidential communications made in certain limited
relationships,as  between attorney and client, and husband and wife.

The privilege for a lawyer's work product was not a part of
the common law tradition; so long as the right to disclosure was
limited to the trial itself the need for such a privilege was not
acute. The conflict between the lawyer's role in the adversary
process and the expanding aims of pretrial discovery first came to
a head after the adoDtion of the federal rules in 1937. The concept
of a qualified priviiege for a lawyer's work product was first recog-
nized by the Supreme Court in Hickman v. Tavlor, 329 U.S. 495 (1547),
and thereafter in an amendment to the ieaeral rules.
(1970 revision).

F.Z.C.P.  26(b)
"The  policy of the privilege is found in the need

for the lawyer handling the case to have free rein to develop his
theory, his strategy, and the approach to all facets of the case,
if the adversary: isYstem is to work effectivald. And to oerform
this role the izryer neeus to be 80Ie to worn on these things vith-
out fear of discloBUre, at least in the earlier stages of his prep-
aration." F. James  and.0.  Hazard, Civil Procedure 200 (2d ed. 1977)
(emphasis supplied),

The lawyer'3 role in the adversary system of litigation has no
COU!Iterpart  in il d@'KKYl administrator's role in making annointments
or promotions; The Contract,subjeCts that role to scrutiny in a way
quite different Troti  the protection felt needed for the lirwyer's
role. If the.  question is one of reduction of staff the Contract

+- -



Similar considerations apply to the question raised by the
suggestion that some of the material sought was given in confidence
by Calvert's sources of infcrmation. Unless such a pledge of con-
fidence coincides with a legally recognized privilege it may not
protect the communication from disclosure under legal compulsion.

From what has been said it follows that Respondent was under
a duty imposed by the Act to furnish the information sought by
Terek's letter of August 18, 1978, if that information was then in
its possession. A practical problem is presented, however, by the
fact that Calvert had before that time destroyed the documents con-
taining that information. He could not, of course, furnish what
he did not have and the complaint does not charge that the destruc-
tion itself constituted a violation of the Act.* Whether it did

'or not, the destruction did not relieve Respondent of the duty of
complying with WIHEA's proper request in the best way it could upon
receipt of Terek's letter. If the documents were no longer in
existence this meant that Respondent was bound to furnish the best
recollection that existed among its staff members (including the
authors of the destroyed memoranda) of the contents of those docu-
ments. We find that such a duty (which has never been fulfilled
except for the question of age distribution) still exists.

We also find that the policies of the Act will best be served
by an order prohibiting for the future destruction of documents or
other evidence that pertain to a decision that may be the subject
of a grievance either during the time in which such grievance may
be filed under the Contract or during the pendency of the grievance.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by An Act Concerning School Board-
Teacher Negotiations, it is

. ORDERED, that West Hartford Board of Education

I. Cease and desist

(a) from its failure to furnish the information sought
in Terek's letter to Calvcrt of Auaust 18. 1978. in the best
way possible with the means at hand (includingthe  recollcc- .
tions of those
documents), and

cognizant of the contents of the destroyed

(b) in future from destroying documents or other evi-
dence pertaining to decisions which are subject to grievance
under the Contract .

(1) during the time within which such
grievance may be filed, and/or

(2) during the pendency of such grievance.

II. Take the following affirmative action which we find will
(1 effectuate the purposes of the Act:

(a) Post immediately in a conspicuous place where
members of the bargaining unit customarily assemble, and

* The evidence does hot make clear whether the destruction occurred
befor

f.5
the grievance was filed. It may well be that the statutory

duty ~,bargai.n  in good faith would be violated by a destruction
aftei; thif time, We do not decide this question here, but we think
the policies of the Act require a prohibition against such destruc-
tion in the fM.iiker

. .
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,
leave posted for a period of sixty (60) consecutive days
from the date of posting, a copy of this Decision and
Order in its entirety;

(b) Report to the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly
Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order, of
the steps taken by West ,Hartford  Board of Education to
comply therewith..

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y S/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

.

T o :

Dr. Pau1.R.  Burch,  Superintendent
West Hartford Board of Education
211 Steele Road

C E R T I F I E D  (RRR)

West Hartford, Connecticut 06117

Lloyd Calvert, Associate Superintendent. West Hartford Board of Education
211 Steele Road
West Hartford, Connecticut 06117

Atty.,Russell  Post
Avon Park North
Avon, Connecticut 06001

.Atty. Jewel A. Cutman
Avon Park North.
Avon, Connecticut 06001

Atty. William Dolan
21 Oak Street

Y Hartford, Connecticut 06106

Atty. Ronald Cordilico
21 Oak Street

. Hartford, Connecticut 06106

Mr. Vincent Loffredo, CEA UniServ Rep.
846 Farmington Avenue
West Hartford, Eonriecticut  06106

Mr. $&&r'!&rek,  WHti @resident
261 ,P&rk Road

Mu@ hUb+rnM,  dI¶MW3+iCiUb  063  19

-7-
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NO. 239195

WEST HARTFORD BOARD
OF EDUCATION .

*vs.

: SUPERIOR COURT

JUDICIAL DISTRICT OF
HARTFORD/NEW BRITAIN
AT HARTFORD

CONNECTICUT STATE BOARD :
OF LABOR RELATIONS DECEMBER 3. 1980

MEMORANDUM OF DECISION

This is an appeal of a decision of the State Board of

Labor Relations holding that the plaintiff did not bargain

in good faith when it failed to provide information requested

by the bargaining agent.

Prior to the 1978-1979  school year, the West Hartford

School System had 22 coordinating teachers. Coordinating

// teachers had duties apart from their teaching assignment and

ii received additional compensation for that duty.

Ij For the school year 1978-1979,  the number of coordinating

I
/ positions was reduced to 17 causing 5 coordinating teachers to

!( lose their status as coordinators.
! The West Hartford Education Association filed a grievance,

8‘
ij on behalf of the 5 rejected teachers, claiming that Section

,I 18.6 of the Collective Bargaining Agreement was violated.

il .

.I  .
.__.,.--.e. _- - --.-y ..-.--,. I_



:( Section 78.6 reads as follows:
;, "Length of service in the We&Hartford School System

and relative performance shall be the prime factors toI
!. be considered equally in making staff reductions. If such

reductions are necessary, the retention of tenured teachers!:
ii

shall receive priority consideration.ft

1:8 The West Hartford Board of Education denied the grievance
!'
!: on the grounds that Section 18.6 applied only to teachers laid ,
::
II
i; off from their regular duties, and not to annual assignments of

1; additional duty.

‘j:I The Education Association requested that the Board furnish

ii information on its selection process so that it could properly

evaluate and process its grievance. That information would

ii have disclosed job performance evaluations. The Board refused

" the information requested.

The Association filed a complaint with the Labor Board

alleging an unfair labor practice and the Labor Board found

for the Association.
:

This case presents three issues:

:i 1. Must the Labor Board decide the validity of the'

grievance before it can order the School Board

to provide the information requested by the

Association?

2. Did the Labor Board's decision violate the State

Freedom of Information Act?

3. Did the Labor Board's decision violate the right

of privacy? .

The State Labor Board has the duty under our Statutes to i

determine whether a local board or education has bargained
,; i
:i . .*..
.I
i!
:; L
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in good faith with the Employees  bargaining representative. i

Connecticut General Statutes, Section IO-153e  (e). The finding i

of the board as to the facts, if supported ,by substantial

evidence, shall be conclusive. Connecticut General Statutes, '

Section IO-153e (g)(2).
t

The Courts should "accord great

deference to the construction 'given the statute by the agency I

charged with its enforcement." Conn. State Board of Labor :

Relations v. Board of Education of the Town of West Hartford,

177  corm.  68,  74,  (1979).

Our Labor Acts are closely patterned after the National

Labor Relations Act, and Federal judicial interpretations are

great assistance.and persuasive force in the interpretation of

our own acts. Vest Hartford Education Assn. Inc v. DeCourcey,

Corm.  566,  578, 579.

In this case, the Labor Board held that the llStatutory  duty

to bargain in good faith includes the duty to furnish the

Association with information pertaining to management decisions

that may be subject to a grievance under the contract."

It relied upon a general principle of federal case law that

employer has an obligation to provide information that is need-

ed by the bargaining representative for the proper performance of

its duties. NLRB G. Adme Industrial Co. 385 U.S. 432, 435, 436 '

875, Ct 565,  See Note, Unions Right to Information, ALR3D 880. 1
I

The plaintiff claims that the Labor Board interpreted the  i

contract provision and thus usurped the responsibilities of the !

arbitrator under.grievonce  procedure. It argues that the Labor :

I

. * .-.
.



Board must interpret the contract in.order to test the relevance

of the information sought.

This claim of the plaintiff fails for several reasons.

First, it flies in the face of the language of the Labor

Board:

"The auestion of whether the grievance is meritorius is
properly to be decided through the grievance-arbitration *
Drocedure: it is not one for this Board to decide.......
Conceivably, the legal basis for a grievance might be
so absurd or frivolous that this Board should decline to
aid by way of discovery. Ve do not decide that question
since the record here does not Dresent it."
Boards Decision. DE.  5.

Second, it contradicts the rationale of the Supreme Court in.

the Acme Industrial Case:

"For when it ordered the employer to furnish the required
information to the Union, the Board was not making a bind-
ing construction of the labor contract. It was only acting
uDon the Drobabilitv that the desired.information  was
relevant, and that it would be of use to the union in
carrying out its statutorv duties and resDonsibilities.
This discovery-t\Te  standard decided nothing about the
merits of the Union's contractual claims." Acme Industrial
supra at 437.

Third, it fails to recognize that there are‘two issues to the

grievance: one dealing with the facts underlying the plaintiffs

actions and the other dealing with contract interpretation.

The Labor Board properly recognized that first issue didn't

resolve the second issue. The Labor Board understood that a

disclosure of facts might dispose of the case without getting

to the second issue of contract interpretation. Arbitration

can function properly only if procedures leading to it can

sift out unmeritorious claims. Acme Industrial Inc, -Supra  438.

-
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The plaintiff argues further that the only seniority

information was relevant to this grievance and not performance.

The Labor Board appropriately addressed that question when it

stated, "The  relevance of such data (performance) to the

grievance is apparent; in determining whether performance and

seniority were considered equallv one must know the kind of

consideration given to performance." Boards Decision pg. 4

The plaintiff claims that even if the informative requested

is relevant, the Connecticut Freedom of Information Act bars

the release. The plaintiff argues Section 1-19(b)(1)(2) of

the Connecticut General Statutes exempts from release "prelimina

drafts or notes" of an agency as well as "personnel or medical

files the disclosure of which would constitute an invasion of

personal privacy".

The standards of the Freedom of Information Act are

inapplicable to this case The Freedom of Information deals

solely with the power of the general public to gain access to

agency  files: it does not control the means nor the determinatic

of whether information is subject to discovery in,alabor  disput

Set ?-19(b) of the Connecticut General Statutes rebuts the

plajntiff's  arpuement: it states:

"Nothing in Sections I-15, I-IRa,  I-19 to I-lgb,  inclu:
and l-21 to I-21k,  inclusive, shall be deemed... to
affect the rights of litigants, including parties to
administrative proceedings under laws of discovery  of this
State."

Finally, the plaintiff claims that the coux% should carve

out an exception to the disclosure of relevant Information basei

If
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upon rights of privacy. The plaintiff argues that Detroit.
Edison Comxmv  v. EiLRB,  440 U.S. jO1, 99 S. CT 1123, creates

a confidentiality exception to'general disclosure rule.

Detroit Edison carves out a limited exception to the

general'rule  when the requested information involves pyschologice

aptitude tests and the scores of individuals taking such tests. ,i

In the Detroit case, the company administered validated ,

psychological tests to ten employees who applied for a vacant ,

position. All ten failed. The Union filed a grievance and

requested copies of the test and the individual test scores.

The company refused to give the information requested unless

the individual employee consented. The Supreme Court, in

deciding for the company, emphasized three points:

I. "Aptitude tests are not designed to measure
current knowledge and skills relevant to a job, but
instead, measure the examinee's  ability to acquire.
such skills." Detroit Edison, Supra, footnote 341. *

2. "The Sensitivity of any human being to disclosure
of information that may be taken to bear on his or her
basic competence is sufficiently well known to be an
appropriate subject of judicial notice." Detroit Edison,
SUPM, 49

3. "Under these circumstances, any possible impair-
ment of the function of the Union in procession the
grievances of employees is more than justified by the
invests served in conditioning the disclosure of test
scores upon the consent of the very employees whose
grievance is being processed. The burden on the Union
in this instance is minimal." Detriot Edison, supa, 349,35C

This case can be distinguished from Detroit in two ways:

First. This case involves information measuring current

knowledge and skills, not basic competence,

Second.The burden to the Union in Detroit Edison was

minimal because all it had to do was to get the consent of its
.
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own grie\ants to obtain the requested information. The burden

in this case is not minimal because the association needs

performance information about non-grievants.

,There  would be no substnritial  reason to extend the

Detroit Edison limited exception to the general rule of disclosW

in this case.

For the reasons stated, the appeal is  dismissed.

-. _- .-.._.  . .-.-  _...



hlay  31. I983 CONNECTICUT LAW JOURNAL Page 21‘

lSO=<onn  235 MAY, 1983 235
Board of Education II.  Connecticut State Board of Labor Relations

WEST HARTFOHD  BOARD OF EDUCATION v.
CONNECTICUT  STATE BOARD OF LABOR

RELATIONS ET AL.
(10655)

SPEZIALE,  C. J., PETERS,  PARKSEY,  SHEA and PICKETT,  Js.

The defendant teachers’ union filed a grievance against the plaintiff
board of education of the town  of West Hartford claiming that that
board violated the bargaining agreement it had with the union in its
selection of teachers to serve as coordinators. In connection with the
grievance, the union requested certain applicant performance ratings
us&d in the selection process. When the plaintiff board refused to  pro-
vide tlrat  information, the union filed a complaint with the named defend.
ant state board of labor relations alleging that the refusal constituted
a violation of the Teacher Negotiation Act. The labor board determined
that the plaintiff board had violated the act and the trial court dismissed
the plaintiff board’s appeal. The plaintiff board, on the granting of cer-
tilication, appealed to  this court. Held:

1. The labor board did not err in determining that the requested infonna-
tion was relevant tu  the grievance since that determination WSLI
reasonable and was  supported by substantial evidence. ”

2. Bcxausc  the  labor board’s order requiring production of the performance
ratings was not limited to exclude psychological data from the ratings,
the matter was remanded for further proceedings.

3. The plaintiff board’s claim that the requested  information was protected
by the Freedom of Information Act was without merit.

Argued December 2, 191(2-decision  released May 31, 1983
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Appeal by the plaintiff from a decision of the named
defendant holding that the plaintiff did not bargain in
good faith, brought to the Superior Court in the judicial
district of Hartford-New Britain at Hartford and tried
to the court, BaraU, J.; judgment dismissing the appeal,
from which the plaintiff, on the granting of certifica-
tion, appealed to this court. Error in pm-t;  further
proceedings.

RusseU  L. Post, Jr., with whom, on the brief, was
Jewel A. G+man, for the appellant (plaintiff).

J. Lamy  Fey,  general counsel, for the appellee
(named defendant).

William J. Dolan, with whom, on the brief, was
Ronald Cord&co,  for the appellee (defendant West
Hartford Education Association).

PICKETT,  J. This is an appeal by the West Hartford
Board of Education (school board) from a Superior
Court judgment dismissing the school board’s appeal
from a decision and orders of the defendant Connect-
icut State Board of Labor Relations (labor board). The
labor board concluded that the school board did not
bargain in good faith thereby violating S lo-153e (d)
of the Teacher Negotiation Act (act);1 General Statutes
$5  lo-153a through lo-153n;  when it failed to provide
information requested by the defendant West Hartford
Education Association (WHEA), (the exclusive statu-
tory bargaining representative for the bargaining unit
comprised of certified teachers employed by the school
board).

L The legislature gave teachers the right to bargain collectively and im-
posed upon school  boards the duty to  negotiate with the representatives
of the teachers  through the Teacher Negotiation Act. General Statutes
I lo-16%.
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Elementary school teachers in the West Hartford
school system (system) are eligible for the position of
coordinating teacher. The coordinator position ordinar-
ily entails curriculum development and does not inter-
fere with the coordinator’s teaching assignment. The
West Hartford school administration (administration),
(composed of the school board’s director of instruction,
associate superintendent and superintendent), annually
selects the coordinating teachers, who receive addi-
tional compensation for the appointment. The system
had twenty-seven coordinating teachers during the
1977-78 school year. Since student enrollment had
decreased, the school board decided to reduce the
number to seventeen for the 1978-79 school year.
Twenty-two teachers, all of whom had been coordi-
nators during 1977-78, sought reappointment that
year.

Dr. James Moore, the school board’s director of per-
sonnel services, gathered and appraised information
on each applicant to assist in selecting the seventeen
coordinators. The evaluative data included (1) per-
formance ratings prepared by each applicant’s prin-
cipal; (2) performance ratings prepared by members of
the school board’s central office staff; (3) results from
the application of a weighing scale to those performance
ratings (intended to reflect the degree of familiarity
with the applicant’s performance by the individual sub
mitting the rating); (4) information obtained from inter-
views with the applicants; and (5) the annual evalua-
tions of the applicants. Moore reported his evaluation
of the prospective coordinators to the administration
which thereafter, in June, 1978, appointed the success-
fulapplicants. A few days later, Moore destroyed the
information compiled during the appraisal process.

On June 30, 1978, Victor Terek, president of the
WHEA, filed a grievance on behalf of the five unsuc-
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cessful  applicants. The grievance charged that the
administration did not adhere to a contractual clause
in the collective bargaining agreement (contract) be-
tween the WIIEA and the school board. Article 18.6
of the contract2 established that length of service and
relative performance are the prime factors to be con-
sidered equally in making staff reductions. The
grievants claimed that the administration had con-
sidered performance, but ignored seniority in selecting
the 1978-79 coordinators. A grievance meeting was
held on August 1, 1978; but, the school board denied
the grievance on the grounds that article 18.6 applied
only to teachers laid off from their regular duties and
that decisions concerning annual assignments of addi-
tional duty did not entail staff reductions.

The WHEA believed that it needed information about
the factors employed in the coordinator selection proc-
ess in order to evaluate and process the grievance prop-
erly. It sought that data, moreover, so that a determina-
tion could be made whether to bring additional
grievances under the contract’s article 6.1 (a) provision
requiring that the contract be fairly administered. The
WHEA requested the information at the grievance
meeting and again by memo. The school board re-
sponded to the memo stating that the data which had
been the basis for the reappointment decisions had been
destroyed pursuant to a teacher-approved policy.3 It
did forward (1) the blank rating form employed by the
principals and central office staff; (2) the system of

s Article 16.6 of the contract reads as follows: “Lenyth  of uentice  ia  (he
Wed  H&i  school eyetern and relotiw  yerlormuxce  shull6e  lhe prime

factors lo  be considered equully  in maJ&g  staff  reductions. If such reduC-
tions  are necessary, the retention of tenured teachers shall receive priority
consideration.” (Emphasis added.)

. 8 The union had clearly indicated in prior years that the teachers wished
that rating forms such as the ones at issue here were not to be retained
permanently.

c *
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weighing; and (3) data on age distribution of elemen-
tary school coordinators. The school board also agreed
that the permanent annual teacher evaluations of the
applicants were obtainable. The WHEA, nonetheless,
still sought the performance ratings completed by the
principals and the school board’s central office staff
specifically for Moore’s evaluation system. To that end,
it filed a complaint with the labor board’.on  October
5, 1978, alleging that refusal to provide such informa-
tion was a practice prohibited by S lo-153e (d) of the
act.6

The labor board, charged by statute with the duty
to determine whether a local board of education has
bargained in good faith with the teachers’ bargaining
representative, issued its decision on November 6,1979,
finding that the school board had violated the act. It
declined to copsider  the school board’s contention that
the WHEA grievance was not meritorious on the
ground that the contract’s grievance-arbitration pro-
cedure was the method to test such an assertion. The
controlling issue in the labor board’s decision was

‘The  grievance is still pending. Article 6 of the contract contains a
grievance-arbitration procedure whereby any dispute over the contract’s
interpretation is resolved through arbitration. The WBEA decided to refrain
from proceeding to arbitration with this grievance until it obtained a ruling
on its right to the performance ratings,

6 Section 16153e (d) is set forth fully below:
“As used in this section, sections IO-153a to IO-l53c,  inclusive, and uec-

tion 16-153g,  ‘to negotiate in good faith’ is the performance of the mutual
obligation of the board of education or its representatives or agents and
the organization designated or elected as the exclusive representative for
the appropriate unit  to meet at  reasonable t imes,  including meetings
appropriately related to the budget-making process, and to participate
actively so as to indicate a present intention to reach agreement with #spect
to salaries and other conditions of employment, or the negotiation of an
agreement, or any question arising thereunder and the execution of a written
contract incorporating  any agreement reached if requested by either party,
but such obligation shall not compel either party to agree to a proposal or
require the making of a concession.”
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whether the information sought by the WHEA was
relevant to its grievance. The labor board believed that
in order to determine whether the administration con-
sidered performance and seniority equally the WIIEA
must discover the emphasis placed on performance.
Since the ratings sought in the complaint would indicate
the consideration given performance, the labor board
found them to be relevant to the contractual issue
raised in the grievance. It further found that the per-
formance data were therefore necessary so that the
WHEA could perform its duty imposed by the act to
represent its bargaining unit members intelligently. In
light of those findings, the labor board concluded that
the school board’s statutory duty to bargain in good
faith required it to furnish the information. Accord-
ingly, it ordered the school board (1) to provide the re-
quested information in the best possible manner (in-
cluding recollections by those familiar with the contents
of the destroyed documents); and (2) to cease and desist
in the future from destroying documents or other
evidence related to decisions subject to grievance under
the contract (a) during the time within which such a
grievance may be filed and/or (b) during the pendency
of the grievance.

The school board filed an appeal in the Superior Court
pursuant to S lo-153e.(g)  of the act seeking to vacate
the labor board’s orders. The trial court dismissed the
appeal and upheld the labor board’s decision in its
entirety. From that judgment the school board has
appealed assigning three errors in the court’s conclu-
sion. The school board initially contends that the court
erred in upholding the labor board’s discovery order
because it required disclosure of information irrelevant
to the WHEA’s grievance. Even assuming arguendo
that the requested performance ratings were relevant,
the school board claims a second error in the court’s

failure to recognize that individual and governmental
rights to privacy prevail here over the union’s interest
in the ratings. Its final claim is that the orders, if
sustained, constitute an unwarranted burden on the
school board to preserve and disclose all predecisional
material, no matter how remote, ever compiled in a
selection process.

The act is essentially patterned on the National Labor
Relations Act so that federal judicial interpretations
of the federal act are of great assistance and persuasive
force in the interpretations of it. West Hartford Educa-
tion Assn. v. DeCourcy,  Inc. 162 Conn. 566, 578-79,
295 A.2d 526 (1972). Since the act is a labor relations
statute, it is a remedial enactment and as such should
be liberally construed to accomplish its objectives. Can-
necticut  St&e Board of Labor Relation-s v. Board of
Educution,  177 Conn. 68, 74, 411 A.2d 28 (1979). “In
this regard, it is also well established that ‘courts should
accord great deference to the construction given the
statute by the agency charged with its enforcement.’ ”
Id., quoting Anderson v. Ludgin, 175 Conn. 545, 555,
400 A.2d 712 (1978). Indeed, courts have traditionally
granted labor boards a very large degree of discretion
when making bargaining unit determinations. Conrrect-
icut  State Board of Labor Relations v. Board of Educa-
tion, supra, 74; Success  Village Apartments, Inc. v.
Local 876,  175 Conn. 165, 397 A.2d 85 (1978).

The school board-employer has the statutory duty to
bargain in good faith with the certified representative
of the teachers. General Statutes S$  lo-153a, lo-153e
(d). This duty requires an employer to provide relevant
information that is needed by the representative for
the proper performance of his duties. Detroit Edtiion
Co. v. NLRB, 440 U.S. 301,303,99  S. Ct. 1123,59  L.
Ed. 2d  333 (1979); NLRB v. Acme Industrial Co., 385
U.S. 432,435-36,87  S. Ct. 565,17 L. Ed. 2d 495 (1967).
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That obligation extends beyond the period of contrac-
tual negotiations to the union’s need for information
while administering and policing the contract. ZVLRB
v. Acme Industrial Co., supra, 436; Western
Massachusetts Electric Co. v. NLRB, 589 F.2d 42,46
(1st Cir. 1978). Whether information is relevant to the
representative’s duties during this time period depends
upon the factual circumstances of each case. NLRB v.
Truitt Manufacturing Co., 351 U.S. 149, 153-54, 76
S. Ct. 753, 100 L. Ed. 1027 (1956).

The school board asserts that the requested ratings
are irrelevant because (1) the grievance is without merit
in that it is based on article 18.6 of the contract even
though no staff reductions have occurred; (2) per-
formance data is unrelated to a claim charging failure
to consider seniority; and (3) even if the ratings would
have been relevant to a grievance challenging the
fairness of the administration’s decision under article
6.1 (a) of the contract, no such charge was timely tiled.

The determination of whether information is relevant
is not a decision on the merits of the contractual claim
stated in the grievance. NLRB v. Am  Industrial Co.,
supra, 437. It is analogous to a discovery examination
where the matters in dispute between the parties are
not as well determined as at trial and where courts
therefore follow a more liberal relevancy standard. Id.,
437 n.6. An employer, then, must furnish information
to the union even when it appears that the grievance
filed is without merit provided it is probably relevant
to the grievance and would be of use to the union in
fulfilling its statutory duties. Id., 437-38. Deciding
whether there is a probability that the desired infor-
mation is relevant is a function best performed by the
labor board: “[G]reat  weight should be given the
Board’s determination on [the] issue [of relevancy] as
the Board has access to all the evidence, the determina-
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tion is within its particular expertise, and the question
there is one of fact.” (Citations omitted.) Sun Diego
Newspaper Guild v. NLRB, 548 F.2d 863,869 (9th Cir.
1977).  Since the labor board’s conclusion on relevancy
is a finding of fact,* it is conclusive if supported by
substantial evidence. General Statutes $ lo-153e (g) (2).
“ ‘[The] so-called substantial evidence rule is similar
to the “sufficiency of evidence” standard applied in
judicial review . . . if it affords “a substantial basis
of fact from which the fact in issue can be reasonably
inferred. . . . [IJt  must be enough to justify, if the trial
were to a jury, a refusal to direct a verdict when the
conclusion sought to be drawn from it is one of fact
for the jury.” ’ ” (Citations omitted.) Madow  v. Muzio,
176 Conn. 374, 381, 407 A.2d  997 (1978),  quoting
Luwmnce  v. Kozlowski,  171 Conn. 705, 713, 372 A.2d
110 (1976),  cert. denied, 431 U.S. 969,97  S. Ct. 2930,
53 L. Ed. 2d 1066 (1977).

The labor board held that there is a probability that
the performance ratings are relevant to the WHEA
grievance. Although the grievance charges that senior-
ity was not justly considered, inherent in that claim is
an additional allegation that relative performance was
given exaggerated importance or that other factors im-
permissibly influenced the school board’s decision. The
WHEA has data on coordinator age distribution; but
they only become meaningful to its grievance when
juxtaposed with the performance ratings. The labor
board’s conclusion, therefore, is reasonable and is
supported by substantial evidence in the record. There
is no error in its finding that the ratings are relevant.

* There are cases  to the contrary holding such a determination b be a
mixed question of law and fact particularly within the acope  of rhe  labor
hoard’s expertise. Cf. Intematio&  Union Au(o W~k.em V.  NLRB.  465
F.2d  1357, 1364-65  (D.C. App. 1971); Fqfnir  Bearing Co. v. NLR&  362
F.2d  716, 721 (2d Cir. 1966).
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In view of our decision on the issue of relevancy and
the WHEA grievance, there is no need to address
whether the ratings would be relevant to a potential
grievance under article 6.1 (a) of the contract.

Although a union has the right to relevant informa-
tion, that right can be subject to countervailing privacy
interests. Detroit Edison Co. v. NLRB, supra, 318-19.
Detroit Edison  decided that the employer’s duty to pro-
vide relevant information does not extend to validated
psychological aptitude tests or to the scores of in-
dividuals taking such tests. It concluded that serious
considerations of privacy outweighed the union’s need
for the information and justified conditioning the
disclosure of the test scores on the examinees’ consent.?
Id., 319. “The sensitivity of any human being to
disclosure of informct  ran that may be taken to bear on
his or her basic competence is sufficiently well known
to be an appropriate subject of judicial notice.” Id., 318.
Traditional performance evaluations are distinguishable
from psychological aptitude tests in that they measure
current knowledge and skills rather than basic com-
petence. If the ratings at issue here are so confined,
we find no sound justification to extend the Detroit
Edison holding to them. We are not privy to the nature
of those ratings, however, because they were never
made part of the record. Indeed, Detroit Edison was
decided after the labor board’s decision in this case so
the applicants’ privacy interests were never addressed
there. The principals and central office staff may have
included information bearing upon the basic com-
petence of the applicants for psychological factors.
Accordingly, the labor board erred because its order
was not limited to exclude information containing
psychologiciil  factors from the ratings.

r AU of the examinees  in Detroit Edison  Co. v. NLRB, 440 U.S. 301,303,
99 S. Ct. 1X3,69  L. Ed. 2d 333 (1979),  were grievants.  The court, therefore,
viewed the requirement as a minimal burden on the union.
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The school board’s claim that the performance
evaluations are protected from disclosure by the state
Freedom of Information Act; General Statutes S 1-19
(b); is without merit. It urges that the evaluations are
either a public agency’s preliminary drafts or notes or
part of a public employee’s personnel file and therefore
are not subject to inspection pursuant to S 1-19 (b) (1)
and (2)” of that statute. Section l-19b (b), however,
rebuts the plaintiff’s argument: “[n]othing  in Sections
l-15, l-18a, 1-19 to l-19b, inclusive and 1-21 to l-21k,
inclusive, shall be deemed . . . to affect the rights of
litigants, including parties to administrative pro-
ceedings, under laws of discovery of this State.”

There is error in part, the judgment is set aside, and
the case is remanded for further proceedings in accord-
ance with this opinion. ’

In this opinion the other judges concurred.

1 Section l-19  @) (1) and (2) states: “Nothing in sections l-15, l-188,1-19
to 1-19b.  inclusive, and l-21  to l-21k,  inclusive, shall be construed to re
quire  disclosure of (1) preliminary drafta  or notes provided the public agency
has determined that the public interest in withholding such docurnentr
clearly outweighs the public intereat  in disclosure; (2) personnel or medical
liles  and similar files the disclosure of which would constitute an invasion
of personal privircy  . . . .”


