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On February 5, 1979, Local 465 of Council #4,  AFSCME, AFL-CIO
Union filed with the Connecticut State Board of Labor Relations

t jBoard a complaint alleging that the City of Stamford (City) had
engaged and was engagin

7
in practices prohibited by the Municipal

Employee Relations Act Act) in that it had repudiated a provision
of a collective bargaining agreement between the -parties.

After the requisite preliminary steps had been duly taken the
matter came before the Board on May 17, 1979 for a hearing at which
the parties appeared, were represented by counsel, and were fully
heard. Both parties filed written briefs which were received by
the Board on August 23 and 27.

On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The City of Stamford is a municipal employer within the
meaning of the Act.

2, Local 465 of Council #4,  AFSCME, AFL-CIO, is an employee
organization within the meaning of the Act and has at all material
times been the exclusive statutory bargaining representative for a
unit of all registered professional nurses employed by the City,
with exclusions not here material.

3. The parties negotiated a collective bargaining agreement
covering the wages, hours, and other conditions of employment of
bargaining unit members, to be effective from July 1, 1977 through
June 30, 1980. This was reduced to writing.

4. The mayor of the City, who is its chief executive officer,
signed this agreement, and the board of representatives, which is
the City's legislative body, approved it, all in accordance with
section 7-474 of the Act. This agreement will be referred to as
the Contract.

5. The Contract contained the following provision:

"Thirty days after approval by the Board of Representa-
tives 481 NURSES will be included in the Classified



Employees Pension Fund  and shall have all the obliga-
tions, rights and privileges which presently are
enjoyed by all other nurses covered by the classified
Employees' Pension Fund."

6. This paragraph refers to nine nurses employed by the City
pursuant to section IO-217a of the General Statutes who are not in
the classified service of the City as defined in its charter and
who are not hired in the manner provided by the charter for hiring
classified employees.

7. The charter divides the City's civil service into the
classified and the unclassified service. Employees in the classi-
fied service are to be hired after passing merit examinations from
a list which rates them in the order of their relative excellence
upon such examination.

fund?
The charter provides for a classified employees' pension

This fund is to consist of all moneys received from desig-
nated sources including gifts or bequests; contributions by classi-
f$dC;T;loyees  (3% of the salary of each); appropriations made by

.

9. The appropriations to be made.by  the City are as follows:

"(d)  an annual appropriation by the City of Stamford,
as determined by the board of finance and approved by
the board of representatives, on the basis of an actu-
arial survey made at the direction of the board of
finance not more than five years prior to the date of
the appropriation, to be at least equal in amount to
the sum of the contribution made 'by members under (b)
for the preceding calendar year; (e) such additional
appropriation by the City of Stamford, if any is ne-
cessary, psufficient with the balance of the fund at
the end of any calendar year, to make the fund at least
equal to the sum of the contributions previously made
by all the then existing members who are not then in
receipt of benefits from the fund, plus interest at the
rate of two per cent per annum, compounded annually on
such contributions; (f)  any sum which the board of fi-
nance, within its discretion, causes to be paid in lieu
of the contribution of any classified employee who shall
have entered the armed forces of the United States."

IO. The charter sets forth conditions of retirement for members
of the fund and states that any member retired under these provisions
*'shall  receive annually from said fund for the remainder of his
natural life" a pension based on stated fractions of his salary
before retirement.

11. Under the charter the pension fund is administered by a
board of trustees.

12. On January 8, 1979,  at a meeting of the trustees the fol-
lowing vote was taken:

"A  discussion was had and a motion was made 'to move to
inform the 481-Dental  Hygienists and Nurses that the
Board of Trustees could not accept them as Classified
Employees in the Fund'. Carried by unanimous vote."

13. This vote occurred more than 30 days after approval of the
Contract by the board of representatives.

14. The classified service of the City consists of some 950
employees who contribute to the fund. Some 250 pensioners now
receive benefits from the fund. Many of the 950 employees belong
to other bargaining units represented by other unions having con-
tracts which include provisions concerned with the pension fund.
There are some 300 to 400 City employees in its unclassified
service who are not participants in the fund.
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15. None of these other employees or pensioners has been made
a party to, or has intervened in these proceedings.

16. At the hearing the City offered to show that the inclusion
of the nine nurses in the pension fund would jeopardize its finan-
cial soundness. This evidence was excluded on the ground that the
contractual obligation of the City woufd not be defeated by showing
that the Contract was improvident. Later in the hearing the City
claimed that necessary parties were absent. The Board allowed the
City to present evidence to support this claim. In doing so the
City did not again offer evidence of the financial impact on the
fund of inclusion of the nine unclassified employees.

17. Before the Contract became effective the 1f48111 nurses were
members of a different, presumably less favorable pension plan.
The charter provides:

"If+any  person entitled to a pension hereunder is entitled
to receive a pension, or other benefit or payment arising
from city contributions or taxes paid to another pension
plan, or as a result of workmen's compensation, the amount
of the pension due hereunder shall be reduced accordingly."
Charter 8 749(f).

18. On December 19, 1978, Sim Bernstein, the City's personnel
director, wrote to the corporation counsel asking his opinion on
the following question:

"Are  employees of the 481 Program automatically members
of the Classified Employees ' Retirement Fund as provided
for in the recent contracts approved by the Board of
Representatives dated November 13, 1978 and December 4,
T9781 Copies of the contract provisions are enclosed as
well as Section 744 of the Charter of the City of Stamford."

19. On January 8, 1979, the corporation counsel replied to
Bernstein by letter respectfully declining to give an opinion on
the question "because of the perplexities of the questions pro-
pounded and the magnitude and implications of possible rulings
from this office.t'

20, On January 12, 1979, Bernstein sent a memorandum to all
nurses and dental hygienists of the 481 program advising them of
the corporation counsel's letter and continuing,

"The Trustees of the Fund have directed me to write to you
concerning this issue and to suggest that the matter be
pursued by you to determine and resolve the question of
eligibility for membership.
The Trustees will do everything in their power to expedite
the speedy resolution of this matter. If you have any
questions, please do not hesitate to contact me."

A copy of this memorandum was sent to the president of the "Nurses
Union."

21. At the hearing counsel for the City made the following
opening-statement:

"Thank you. On behalf of the City I of c;y;;  &z;y
that the City has repudiated this agreement.
position that the agreement is unworkable, unenforceable
and unlawful. It is further our position and we'll  try
to show this Commission that the Union has not performed
its obligations under the agreement such that it could
bring a complaint today. It is our further position, to
the extent that equity would pertain here it is a wilfully
improvident agreement. Whether or not lawfully, techni-
cally, entered into by the City it has done so under
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statutory compulsion. The nature of cities in Connecticut
being such that effectuation of this agreement will be a
precedent which will be disastrous to the Civil Service of
the City of Stamford and approximately 900 people who con-
tribute to the Classified Employees Plan and approximately
250 pensioners, all of whose time and aspirations depend
on the solvency and the strength of the funds to which
these people would enter. The underlying reason for this
is the individuals characterized as 481 Nurses, and certain-
ly dental hygienists with a similar provision in their
agreement, and as many as approximately 300 or 400 people
are employed by the City of Stamford through, I may add
out of no fault of their own, outside the terms and condi-
tions for employment specified in the charter.

And, as a result they do not enjoy a pension. But
have under those unfortunate circumstances no lawful right
to enter into the pension fund."

22.' There was no evidence that the City has failed to implement
any provision of the Contract except article VIII D, set out in para-
graph 5, supra.

23. The 'City charter contains the following provision:

"The Retirement provisions of labor contracts in
effect from time to time shall supersede but shall not
abrogate any section of this chapter and shall be appli-
cable to all employees within the classified service
whether or not such employees are embraced within labor
contracts, (Amendment of 6-14-76)"

24. The Contract provides a grievance procedure for disputes
"in connection with the construction, interpretation, application,
validity or performance of this agreement.lt
nates in binding arbitration.

This procedure culmi-

Conclusions of Law

1. This Board has jurisdiction to determine a claim that the
City violated tine Act by repudiating a provision of a collective
bargaining agreement even though another tribunal has concurrent
jurisdiction to determine whether there has been a breach of that
agreement.

2. The repudiation of a provision in such an agreement con-
stitutes a refusal to bargain in good faith and a violation of the
Act.

3.
b e

The question whether there has been such repudiation is to
tested by the policies of the Act rather than the technicalities

of contract law.

4. The provision in question here is not illegal.

5. A refusal to comply with a contract provision because it
is claimed to be illegal is a refusal to bargain in good faith
unless the provision is in fact illegal; a plausible but erroneous
claim of illegality does not prevent such refusal from being a
violation of the Act.

6. A claim that a contract provision is improvident does not
justify a refusal to comply with it unless and until a court has
granted equitable relief against such provision.

7. Where, on viewing the totality of an employer's conduct,
it appears that he does not intend to comply with a provision of
the collective bargaining agreement, his offer to negotiate dif-
ficulties in its implementation does not prevent his refusal to
comply from constituting a violation of the Act.
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a. While present members and beneficiaries of the pension
fund are necessary parties to an action affecting the fund, they
are not necessary parties to proceedings for relief against the
City for breach of its undertaking.

9. To the extent that consent or other satisfaction of such
members and beneficiaries is required for the fulfillment of the
City's promise under article VIII D of the Contract the City has
an implied contractual obligation to obtain such consent or other
satisfaction.

Discussion

The City cites decisions by the National Labor Relations
Board to the effect that acts by an employer done in a good faith
belief that they were pursuant to contract do not constitute un-
fair labor practices merely because the employer's interpretation
of contract turns out to be mistaken. Where interpretation of a
doubtful provision of contract is the only issue presented, then
that issue is properly for the grievance-arbitration procedure and
not for a labor board. See, e.g., Ass'n  of Westinghouse Emolovees
v, Westinghouse El. Co., 342 U.S. 437, 443-444 35 LRRM  2643, 26@?,
note 2 (1955).
See, e.g.,

This Board has consistently foilowed  the same rule.
Wallincford  Bd. of Ed., Dec. No. 1714 (1979); Southinp-

ton Bd. of Ed., Dec. No. 1717 (1979). This rule applies, however,
only where the employer's interpretation of the contract is a
plausible one taken in good faith.

In another line of cases we have held that the flouting or
repudiation of a clear contractual obligation does constitute a
refusal to bargain in good faith and a violation of the Act even
where there is no other evidence of anti-union animus. The duty
to bargain in good faith does not come to an end with the execution
of a contract; it extends throughout the contract's life to all
phases of its'administration. Stamford Bd. of Ed., Dec. No. 1057
1972
I j

; Hamden  Community Child Care Center, Inc., Dec. No. 1771
1979 . Cf. Hyde's  Supermarket, 145 NLRB 1252, 55 LRRM 1143,

enf'd 339 F. 2d 568, 58 LRRM 2005 (9th Ci-.  1964).

In the present case the vote of the trustees of the fund on
January 8, 1979, appears on its face to be a clear repudiation of
article VIII D of the Contract: that provision said that the 11481t1
nurses will be included in the fund; the vote declares that they
will not be so accepted. The City claims, however, that the vote
did not violate the Act by repudiating the Contract on several
grounds.

(1) the contractual provision was illegal;

(2) the provision should not be enforced because it is
improvident;

(3) the City did not unequivocally refuse to meet its
contractual obligations but was faced with diffi-
culties in doing so and offered to negotiate the
matter.

In addition to these points the City raises two procedural
objections to a decision in the Union's favor:

(4) the question is one for grievance and arbitration
rather than one for this Board;

(5) present members of the fund and present beneficiaries
are necessary parties to any proceeding which will
affect the fund and they were not made parties and
did not intervene in these proceedings. Another
point subsidiary to this is that any detrimental
disturbance of the fund would unconstitutionally
impair the obligation of contracts running to these
parties.
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We take these points up in order.

I .

Article VIII D of the Contract is not illegal. The City
has not made clear the basis for its claim of illegality. Pre-
sumably it proceeds on the premise that article VIII D ltwould
have the effect of bringing non-classified employees into the
classified service." Brief p. 9. A footnote explains: "This
is the real meaning of PARAGRAPH D and it can have no other
interpretation." Id.  n. 4. On the basis of this assumption
it is urged that the Contract is inconsistent with the charter
provisions for merit examinations and the whole structure of
classified service based on the merit system.

The'flaw in this argument is that its basic assumption is
false, Paragraph D does not bring the nine non-classified nurses
"into the classified service." It simply extends to them a

benefit theretofore extended only to classified employees. The
nurses will remain in the unclassified service even after para-
graph D is fully implemented.

There is, to be sure, a question not raised by the City
which must be answered, The charter provides that there shall
be a fund "to  be known as the Classified Employees' Retirement
F'und  for the benefit of all full-time employees of the Citjr...

. . who are members of the classified service as defined in the
Charter..." Sec. 744. The question is whether the Contract
may supersede or amend this restriction by admitting unclasified
employees to the fund. The Act provides that a collective bar-
gaining agreement shall prevail over charter provisions under
certain circumstances. Sec. 7-474(f).. Perhaps these circum-
stances did not exist in tne present case, Whether they did or
not, the charter itself contains the answer to the question posed
in the beginning of this paragraph. It expressly provides:

"The Retirement provisions of labor contracts in
effect from time to time shall supersede but shall not
abrogate any section of this chapter and shall be appli-
cable to all employees within the classified service
whether or not such employees are embraced within labor
contracts, (Amendment of 6-14-76),"

Presumably'as part of its argument on illegality the City
urges that present members and beneficiaries will have their
interests adversely affected L* the nurses are admitted as mem-

bers to the fund. This consideration may make these persons
necessary parties to a proceeding seeking to disturb the fund
(see V, infra) but it does not make the City's contractual
obligatibnlegal. All it does is to.put the City under a
subsidiary, implied obligation to get the consents of the parties
who would be affected or otherwise satisfy or extinguish their
possibly adverse claims. If a person promises to do a thing he
impliedly promises to take whatever preliminary steps are neces-
sary for its accomplishment. Thus if a prospective grantor
promises to deliver unincumbered  title to property that promise
is not rendered illegal by the fact that there may be outstand-
ing incumbrances. The incumbrancers have constitutional rights
and would be necessary parties to any suit which might affect
their interests. But those facts cast no cloud of illegality
on the grantor's promise; rather they obligate him to remove
the incumbrances in some way or another before the time for his
own performance arrives.



II.

The City claims that paragraph D should not be enforced because
it is improvident, and it offered at the hearing to show that the
impact of that paragraph on the fiscal soundness of the fund would
be adverse. We excluded the evidence for that purpose. We do not
think that hardship in meeting a contractual obligation justifies
a party in flouting it unless and unti1.a  court in the exercise of
its equity powers has determined that the hardship is of a nature
to justify equitable relief. Many public pensions and pension
funds are unsound from an actuary's point of view. Fiscal improv-
idence in setting them up is rarely a ground for equitable inter-
position. We do not think it our proper function to get into this
kind of question. So far as a claim of improvidence or hardship is
concerned we think the policies of the Act will best be served by a
rule that the statutory duty to bargain in good faith requires a
party to abide by the unequivocal provisions of a contract unless
a court relieves him of the obligation of those provisions.

III.

We find that the City did flout or repudiate paragraph D in
such a way as to constitute a refusal to bargain in good faith.
We agree that this question is to be determined in the light of
the totality of the City's conduct and not only on the trustees'
vote of January 8th. Our conclusion is based on our appraisal of
that total conduct in the light of the policies of the Act. These
seek to promote labor peace through collective bargaining rather
than refinement of contract doctrine. To that end the Act forbids
conduct which will impede collective bargaining and threaten the
stability of bargains once made. In determining whether the City's
conduct constitutes a refusal to bargain in good faith, therefore,
we look to see whether it treats the Contract in such a way as to
impair the integrity or stability of the collective bargaining pro-
cess rather than to see whether it fits neatly into some doctrine
of the law of contracts. Our rule that repudiation of a contractual
obligation constitutes refusal to bargain in good faith should be
viewed in that light.

The City here, contends that it was faced with serious legal
and practical problems in carrying out its promise in paragraph D,
and that it offered to negotiate with the Union in working out a
solution to these problems, but that the Union brought the present
proceedings instead of negotiating. This, however, gives a dis-
torted view of what we believe actually happened. If the City had
acknowledged its obligation and offered to negotiate the difficulties
of its implementation, that would not have been a repudiation or a
refusal to bargain in good faith, but that is not what occurred.
From the trustees' original vote through the hearing and post-hearing
briefs the City's prominent theme has been a refusal to comply with
the paragraph because of its asserted ille&ality  and improvidence.
The promise itself is clear, unambiguous, and unconditional. Its
main thrust poses no problem of interpretation. The difficulties
of its,implementation  - which are vastly exaggerated* - seem to have
been thrown in as a makeweight argument or a very secondary line of
defense. The City's attitude throughout seems to have been one of
unwillingness to fulfill the promise because of its illegality and
its hardship or improvidence.

It is true that the claim of illegality, though tenuous, is
not so absurd as to lack plausibility but we think that does not
prevent the City's refusal to keep its promise from being a refusal
to bargain in good faith. It was a refusal to do what the Contract

* The opinion of the corporation counsel is an unusual document;
it apparently reflects the fact that the question was a politically
hot potato. Surely the legal problems put were susceptible of an
opinion by competent counsel.
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unequivocally required - there was no question of interpretation
or of attempt to fulfill the obligation. T!lis  we hold to be a
refusal to bargain in good faith unless the City makes good its
claim of illegality. It is the City's ovm  promise that it is
attacking; the City is saying in effect: I did make the promise
but I acted illegally in doing so and therefore need not keep my
promise. We think the City is in no position to make this kind
of attack unless it can show actual illegality - a plausible but
erroneous claim of illegality will not convert refusal to comply
into bargaining in good faith. The situation is quite different
from the pursuit of a plausible but erroneous interpretation of
the Contract; it is instead a denial of contractual obligation on
the point. The former represents an attempt to implement a promise
made in collective bargaining;
promise.

the latter would set at naught that
The two kinds of conduct have very different effects on

the stability of collective bargains.
treatment.

They call for quite different

, IV.

The City's claim that the complaint poses an issue for grievance
and arbitration rather than for this Board need not detain us. T h e
Union's claim does involve a breach of the Contract and could have
been pursued through the grievance-arbitration route. But the
Union's claim involved much more than a mere  breach of contract;
it charges conduct which repudiates a contractual obligation and
therefore threatens the stability of the collective bargaining pro-
cess and violates an obligation imposed by the Act. This Board has
primary jurisdiction to determine such a claim and it is not deprived
of that jurisdiction because of the concurrent jurisdiction of
another tribunal.

V.

The present members and beneficiaries of the fund would not be
necessary parties to an action against the City for damages for
breach of its obligation under paragraph D even if that action carried
a threat to the City's solvency (an unlikely possibility). The law
does not recognize the interest of other c--editors  of a debtor as one
entitling them to be made parties to a suit against the debtor by one
of the creditors unless the proceedings are in bankruptcy or equity
receivership. See F. James & G. Hazard, Civil Procedure, S 9.14.

On the other hand where suit is brought against a fund then
parties who are legally entitled to participate in that fund are
necessary parties to the suit. Id.-

In the present case the obligation of the City under the charter
is to pay pensioners out of the fund. The City is-bound to make con-
tributions to the fund but the charter does not require these contri-
butions to meet all claims against the fund or make the City a
guarantor of the fund's solvency.

From these propositions of law and fact we draw the following
conclusions:

(1) To the extent that the present proceedings seek the
establishment of the City's liabili-tv  as contracting
party, the other members and beneficiaries of the fund
are not necessary parties.

To the extent that the proceedings seek to establish
liability of the fund, these persons are necessary
parties but since the City's obligation to admit th-
nine nurses into membership in the fund is uncondition?
it includes the obligation to get the required consent.5
of present members and beneficiaries or to satisfy thei

!e

'---3.1

claims in one way or another.
ir
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The relief granted should be shaped to accommodate these
propositions. We think this can be done by giving the City an
option either to fulfill its obligation or to pay damages for
its breach.
the nurses t o

Before  it can fulfill its obligation by admitting
membership in the fund it must in some way extin-

guish or satisfy the possible ,adverse  claims of present members
and beneficiaries. How it does this is its problem; consent may
be forthcoming voluntarily or the City may have to buy the con-
sent by giving its ovm guarantee that pensions will be paid in
full, or otherwise. The City's situation is like that of the
prospective grantor of property who has undertaken to give unin-
cumbered  title; it must somehow satisfy whatever incumbrancers
there are or see that they are extinguished.

If that is not feasible the City has the option to pay
damages, These will presumably be measured by the difference
between the probable pension under the plan and the pension now
available,to  the nurses, reduced to present worth.

O R D E R

By virtue of and pursuant to the po!+ers  vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is .

ORDERED that the City of Stamford

I. Cease and desist from its refusal to recognize article
VIII D as an obligation legally binding upon it.

II. Take the following affirmative action which the Board
finds will effectuate "Lhe policies. of the Act:

(a) ,At  its option either to include the nine t'481"
nurses as members of theclassified  employees pension
fund after taking v!hatever  steps are necessary to satisfy
the possibly'adverse claims of present members and pen-
sioners, or to pay to the Union the amount of damages
which woun  be assessed against the City for breach of
article VIII D of the Contract;

(b) Post immediately in a conspicuous spot where
members of the bargaining unit customarily assemble, and
leave posted for a period of sixty (60) consecutive days
from the date of posting,
in its entirety;

a copy of this Decision and Order

(c)  Notify the Connecticu t State Board of Labor
Relations at its office in the Labor Department, 200 Folly
Brook Boulevard, Yethcrsfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order, of
the steps taken by the City of Stamford to comply there-
with;

(d) Jurisdiction is retained for the purpose of
computing damapes  if the City chooses the second option
under Part II ya)  of this Order and the parties cannot
agree on the amount.

CONNECTICUT STATE BOARD OF LABOR ,RF,LATIONS

B Y s/ Fleming James,. Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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