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DECISION
a n d

DIRECTION OF ELECTION

On March 13, 1979, National Association of Municipal Employees,
a division of NAGE Union filed with the Connecticut State Board

t jof Labor Relations Board a petition alleging that employees of
the Canton Board of Education (Respondent) consisting in all of
its custodial and maintenance employees who work 20 or more hours
a week had petitioned to be represented by the Union for purposes
of collective bargaining, and requesting the Board to resolve the
issues presented,

After the requisite preliminary steps had been duly taken the
matter came before the Board for a hearing on May 25, 1979, at
which the parties appeared,
fully heard.

were represented by counsel, and were
At the hearing it appeared that the only dispute

between the parties was whether the four head custodians should
be included in the unit. This dispute was fully litigated at the
hearing and both parties filed written briefs which were received
by the Board on July 6, 1979..

The Hearing

At the hearing it appeared that Joseph Lesieur was the head
custodian at the Canton high school; Jerry Root the head custodian
at the Canton middle school: George Philips and Michael Berg head
custodians at two elementary schools. It was shown that in each
case the head custodian supervises the work of other custodians at
his school. The number of these other custodians ranges from one
(in Berg's case) to five at the high school.

At the hearing and in its brief the Respondent states the
issue to be whether the head custodians "should be excluded from
the proposed unit because they are supervisory employees." The
brief proceeds to set out in a footnote the "criteria that.the
Board must follow in determining whether a position is supervisory.1t
(p.  2, n. I). Followin  this le end is a quotation of the criteria
contained in section 7-$71(2)(A)fB)(C)  and (D). The thrust of
Respondent's proof at the hearing was directed to showing that
the head custodians are supervisors.



As we understand this contention, it misses the point of the
statute. Of course the head custodians are supervisors of a
but the statute does not (and did not before the eanctment of

sort,

P.A. 78-375) exclude all supervisors from the unit. Before the
amendment it provided that the Board should have "the power to
determine whether a supervisor
Sec. 7-471(2).

. ..position is covered byI1 the Act.
This was followed by critical language which is

altogether omitted from Respondent's brief, viz: "In determining
whether a supervisory position should be excluded from coverage...
the board shall consider, among other criteria, whether the
principal functions of the position are characterized by not
fewer than two of the following:" (Id., emphasis supplied).
m the four criteria quoted in Respondent's brief are set out.

The 1978 amendment changed this situation by providing that
supervisory employees (except department heads) should be covered
by the Act but that no unit should "include both s u
non supervisory employees.lt P.A. 78-375 section 2 ?

ervisory and
3).

The amendment also changed the language of section T-471(2),
quoted above, to read:

(2) The board shall have the power to determine whether
a position is covered by The Acz7  in the event of a dis-
pute between the /parties  .f In determining whether a
position is supervisory the board shall consider, among
other criteria, whether the principal functions of the
position are characterized by not fewer than two of the
following: LTh en follow the same criteria as set out in
Respondent's brief and the earlier statute,'-/ Id.
(emphasis supplied).

From this it appears that the Legislature in the amendment
used the term "supervisory position" to include only thmesuper-
visory positions that the Board would have excluded under the
former language. If the Legislature had meant a change in this
regard, so that all positions having supervisory aspects were to
be excluded from the non-supervisory unit, surely it would not
have retained the language quoted above which had become associated
with many Board rulings including lower supervisory positions in
non-supervisory units. North Haven Bd. of Ed., Dec. No.
661 (1965); Fairfield BdSeE$ &.g.;'Dao.  887mrooklvn  Bd.
E d . ,o f Dec. No. 1738 (1979). The amendment was of course intended
to make a change, namely the inclusion under the Act's coverage of
positions formerly excluded from it. But we conclude that this was
the only change intended. The critical language for defining the
line of demarcation between those to be included in the non-super-
visory unit and those to be excluded therefrom was all retained.
We do not think this retention was inadvertent. We think it was
meant to preserve the old line of demarcation but to give different
treatment to those excluded by it. Under this analysis of the
amendment those lower supervisory positions that would have been
included in the non-supervisory unit under the former language are
not "supervisors" within the meaning of the amendment; they may
still be properly included in the non-supervisory unit.

We come then to the question of whether the head custodians
should be excluded from the non-supervisory maintenance and custo-
dial unit because of their supervisory functions. We begin by
treating the case of the head custodian at the high school since
his supervisory functions are more prominent than those of the
others; if Lesieur should be included there can be no serious
question about the inclusion of the others.

That Lesieur is a supervisor of sorts is clear. Indeed that
much has been clear in the case of all the head custodians we have
dealt with.

Lesieur testified that he did virtually all the maintenance
and repair work at the hi h school and spent about two hours a
day doing custodial work 7e.g., cleaning the cafeteria). These



tasks take the bulk of his time and effort and are clearly non-
supervisory.

He also performs some functions that are characterized as
supervisory in the statutory list of criteria. Thus he plays
some part in scheduling and assigning work of subordinate employees
but this is minimal. Schedules were written out by the principal
and Lesieur simply makes minor adjustments and brings them up to
date. There is no system of performance standards. If a man is
absent, Lesieur has been given the name of a substitute to call
(after clearance with the business office to see whether the sub-
stitute is needed elsewhere that day). Lesieur does attend manage-
ment meetings (along with the other head custodians) and he keeps
employee time records. As for discipline, Lesieur will talk to
his men about their performance but if he has any problems he goes
to the business office to get their recommendations. He once
recommended a man for hiring (and he was hired) but he does not
have authority to hire nor to fire.

A factor that militates against the importance of Lesieur's
supervisory functions is the fact that four of his five subordinates
do not even work on the same shift with him, although there is an
hour's overlap.

Lesieur's estimates of the amount of time spent on supervisory
functions varied from 15  minutes to an hour or two a day. From
this evidence as a whole we find that supervisory duties were not
a "principal function" of Lesieur's job though he had snippets of
supervision falling with the first two and possibly the fourth of
the listed criteria. Lesieur was primarily a maintenance and
custodial worker with some supervisory functions; he was a working
foreman or straw boss. He was on the bottom rung of the supervisory
ladder. He himself has two bosses, the principal and the business
administrator.

A word should be added about the second statutory criterion.
As the only maintenance man at the high school Lesieur spent much
of his time doing work that was ttdistinot  and dissimilar from" the
tasks performed by his custodial'subordinates. We do not find,
however, that this is the kind of dissimilarity that is significant
under this subparagraph. Sec. 7-471(2)(B). Maintenance work is
skilled but it has no supervisory flavor and unless the dissimilarity
of work has that flavor we do not think it was made a significant
criterion of supervisory status by the language of this subsection.
A plumber's duties are "distinct and dissimilar from those performed"
by a carpenter or an electrician but this difference has no tendency
to show that the plumber is the supervisor of the carpenter or the
electrician. .

Since we find that Lesieur is not the kind of supervisor who
must be excluded from the maintenance and custodial unit it follows,
2 fortiori, that the other head custodians should be included.

Direction of Election

By virtue of and pursuant to the power vested in the Connecti-
cut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

DIRECTED, that an election by secret ballot shall be conducted
under the supervision of the Agent of the Board within thirty (30)
days of the issuance hereof among all custodial and maintenance
employees of the Board of Education who work twenty or more,hours
per week, including head custodians, who were on the payroll on'
March 13,  1979, the date of the filing of the petition, and who are
on the payroll on the date of the election, to determine whether or
not they desire to be represented for the purposes of collective
bargaining by the National Association of Municipal Employees.
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BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

TO:

Dr. Frederick Kelley, Superintendent
Canton Board of Education
39 Dyer Avenue CERTIFIED (RRR)
Collinsville, Connecticut 06022

Stephanie Brucker, Business Administrator
Canton Board of Education
39  Dyer Avenue
Collinsville, Connecticut 06022

Edward S. G. Hicks, Jr., Esq.
Siegel, O'Connor & Kainen, P.C.
60 Washington Street
Hartford, Connecticut 06106

Damon W, Shingleton, National Representative
National Association of Municipal Employees
1800 Silas Deane Highway
Rocky Hill, Connecticut 06067 CERTIFIED (RRR)

Michael T. Noble, Esq.
NAME/NAGE,  1800 Silas Deane Highway
Rocky Hill, Connecticut 06067
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