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DECISION
and

DISMISSAL OF COMPLAINT

On August' 1, 1978, Plainville Police Union Local #1706  and
Council #15,  AFSCME, AFL-CIO (Union) filed with the Connecticut
State Board of Labor Relations (Board) a complaint alleging that
the Town of Plainville (Town) had engaged and was engaging in
r;x&a;;qo;es  prohibited by the Municipal Employee Relations Act (Act)

:

"(I)  The Town of Plainville did enter into an agreement
with Local 1706 and Council A'15,  AFSCME, AFL-CIO
which would provide benefits for long term disability.

(2) Such agreement also provided that in the event that
the Insurance Company terminated such benefits that
the Town would pick,up  the full cost for such benefits.

(3) An employee has recently had his benefit terminated
by the insurance company.

(4) The employee requested the Town to provide the bene-
fit as provided for in the agreement and the Town has
refused to pay such benefit to the employee in accord-
ance with such agreement.

(5) Such action by the Town is a repudiation of the
agreement which was negotiated in ood faith and is
in violation of Section 7-468, 7-4 f9 and Section
7-470 (a) sub-paragraph 1 and 4 of the M.E.R.A."

The remedy sought was an order that the Town pay the employee the
benefits under the agreement from the time the insurance benefits
ceased together with interest thereon.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearings.on  December 11, 1978,
January 22 and March 27, 19'79,  at which the parties appeared, were
represented by counsel, and were fully heard; The part%es  filed
written briefs which were received by the Board on May 22, 1979.



On the whole record before us, we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Town of Plainville is a municipal employer within the
meaning of the Act.

2. The Union is a labor organization within the meaning of
the Act and has at alltimes  material to this dispute been the exclu-
sive statutory bargaining representative for a unit of the Town's
employees consisting of the uniformed and investigatory members of
its police department with exclusions not here material.

3. The parties have had collective bargaining agreements in
effect since July 1, 1971. This contract expired on June 30, 1973.

parti&  "shall re-open negotiation
Article XIX 8 6 of the 1971 contract provided that the

s
disability insurance only."

for the purpose of negotiating

5. The 1971 contract provided that the disability plan nego-
,tiated  "shall become a part of this Agreement." Art. XIX, Sec. 6.

6. Pursuant to these provisions the parties agreed upon a long
term disability insurance policy issued by the Hartford Life Insurance
Co. (Insurance Co.).

7. This provided monthly benefits for patrolmen, among others,
who become "totally disabled solely because of an injury...from  per-
forming each and every duty pertaining to his occupationl'  (Ex. #17).
These benefits terminated after 24 months unless the insured was at
that time tltotally  disabled because of such injury...from engaging
in any occupation or employment for wage or profit for which he is
or becomes reaaonably qualified by training, education or experience."
I d-0

8. On May IO, 1973, the parties entered into the following
agreement:

"AMENDMENT TO THE AGREEMENT
BETWEFN

THE TOWN OF PLAINVILLE, CONNECTICUT

LOCAL #17sD  COUNCIL 15
AMERICAN FEDER4TI6N  OF STATE, COUNTY

AND MUNICIPAL EMPLOYEES,
AFL-CIO

AN AMENDMENT TO THE CONTR4CT  COVERING DISABILITY INSUR4NCE
PURSUANT TO SEC. 6, ARTICLE XIX

The members of the Union shall be covered under the provisions
of the current long-term disability insurance program with
The Hartford Life Insurance Company.
In the case that a member of the Union is disabled and a
decision by the insurance carrier at the time of maximum
recovery is unsatisfactory to the employee, the Town shall
reopen negotiations for the sole purpose of including dis-
ability within the pension agreement and during the course
of these negotiations they shall continue to compensate the
aggrieved employee at his current rate of insurance benefit.
These provisions shall become effective upon ratification
by both parties."

9. The contracts effective on July 1 of 1973,  1975, and 1976,
all contained the following provision: "The Disability Plan nego-
tiated shall become a part of this Agreement."

10. Thisprovision was omitted by inadvertence from the contract
that became effective on July 1, 1978, but the Town agreed that it
was meant to be included.
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11. The Town interpreted this provision as embodying the
terms of the insurance policy referred to in paragraphs 6 and 7,
sucra,  but not the agreement set forth in paragraph 8, sunra.

12. #illiam  R. Fabrizio was hired by the Town as a supernumerary
policy officer in 1358 and as a regular officer in 1964.

13. In November and December 1969, Fabrizio suffered back
injuries as a result of automobile accidents while on duty. These
injuries necessitated surgical operations and substantial lost time
from work. Thereafter Fabrizio returned to work for some five years.

14. In February of 1976 Fabrizio's  back injury became so pain-
ful that he felt he could no longer do his job properly. (Tr. J. 89).
On March 31, 1976 he applied formally for long term disability bene-
fits under the Hartford policy. This application was supported by an
opinion by Stanley Filewicz,  M.D., that "this patient is not able to
perform the duties of a policeman due to his present physical condi-
tion" (Ex. #12).

15. On June IO, 1976, Insurance Co. notified Fabrizio that it
had approved his claim and he was paid the benefits provided in the
policy for 24 months.

16. On June 23, 1976, Robert M. Hutchinson, Jr., who was then
town manager of the Town, wrote Fabrizio t!!e following letter:

"As  your termination benefits under the Disability Plan
are effective May 15, 1976, your termination is as of that
date also. We continued your fringe benefits only because
we were waiting for a determination from our insurance
carrier. You will be able to continue your fringe benefits
for a certain period of time as long as you pick up the
costs for those benefits. This does not apply to all of
your benefits and you should contact Mrs. Monica Murray
for specific details.
If you have any questions concerning this matter please
contact this office."

A copy of this letter was sent to Francis Ji  Roche, the Town's chief
of police.

Fabrizio last worked as a police officer for the Town in
Febru& of 1976. He has been paid no wages by the Town since that
time.

18. Shortly after Fabrizio ceased to work, Roche spoke to him
about the possibility of returning to work. At that time (February
1976)  Fabrizio told Roche that he (Fabrizio) would never be able to
return to work. (Tr. M. 57).

19. In late June, 1976, Fabrizio and Roche had a conversation
in Roche's  office about Fabrizio's  termination and the letter set
forth in paragraph 16,  suora. At this time Roche told Fabrizio to
clear out his locker.

20. At that time there was in effect between the parties a
pension agreement but there was no provision for retirement before
the completion of 25 years of continuous service; there,was  no pro-
vision for disability retirement as such.

21. On July'6, 1976,  the Union on behalf of Fabrizio, filed
with the Town Manager the following grievance:

"On Tuesday, June 29, 1976, Chief Franc&s  Roche, requested
Officer William Fabrizio to turn in his shields, and empty
his locker as he was no longer considered an employee of the
Town of Plainville, Plainville Police Department. The reason
given to Officer Fabrizio for the above request was that in
the opinion of the Chief of Police, Officer Fabrizio had
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retired from the Plainville Police Department, due to
disability, not service connected.
.Subsequently, Officer Fabrizio on June 29, 1976,  informed
me that he did not agree with the opinion of the Chief of
Police. He further informed me that he wanted this matter
resolved through the use of the Grievance Procedure out-
lined in the Agreement Between the Town of Plainville and
Local 1706, Council 15.
Officer Fabrizio informed me that on November 2, 1969, and
December 28, 1969 while wcrking  as an active employee of
the Plainville Police Department, he was injured, on both
occasions, in separate automobile accidents. The result-
ing injuries to Officer Fabrizio's back, from said accidents
required medical treatment followed by surgery.
On June 29, 1976 Officer Fabrizio and I brought this infor-
mation to the attention of Chief Roche. Before our presenta-
tion, Chief Roche waived the reduction of the grievance to
writing for the purpose of expediting our meeting. Upon
being informed of the actual circumstances that existed at
the time Officer Fabrizio sustained his injuries, and the
recurrence of said injuries, Chief Roche still maintained
the opinion he had expressed to Officer Fabrizio in para-
graph one of this grievance.
It is the contention of this Local that Officer Fabrizio
is still in the employ of the Plainville Police Department
and is therefore entitled to all benefits afforded full-time
Police Officers under the Agreement Between the Town of'
Plainville and Local 1706, Council 15.
Under Article VIII, Section 2, paragraph C., of the Agreement
Between the Town of Plainville and Local 1706, Council 15,
we address this grievance for your consideration."

22. On July 7, 1976,  Hutchinson replied to the Union president
as follows:

"Officer  William Fabrizio has been terminated from the
Plainville Police Department with an effective date of
May 15, 1976,  as he is receiving a disability retirement.
The Town was gracious enough to continue him on the pay-
roll until such time as our carrier made a determination
regarding his disability. In short, you don't  retire and
say that you are still a full-time employee of the Town.
The grievance is denied."

23. At the time of this grievance Fabrizio had pending against
the Town and its workmen's compensation insurance carrier a claim
for permanent partial disability resulting from injuries incurred
on duty. This claim was disputed by the Town and the insurance
carrier who claimed that Fabrizio's then present disability was not
causally connected with his employment but was due to pathological
conditions which were not work-related.

24. Fabrizio  was represented by an attorney in his compensation
claim. Fabrizio's  attorney and the Town's attorney agreed that
Fabrizio would withdraw his grievance (which was then pending before
the Board of Mediation and Arbitration) in return for the Town's
withdrawal of its opposition to the workmen's compensation claim.

25. Pursuant to this agreement the grievance was withdrawn and
the Term did not oppose the compensation claim upon which an award
was made in'Fabrizio's  favor.

26. The Hartford Insurance Co. terminated Fabrizio's benefits
under the long term disability policy as of May 15, 1978. This
action was based on a written opinion by Dr. Filewicz that "if suit-
able work were found for him .,;he could return to some type of work,"
though he was "still totally disabled from performing the duties of
a policeman."
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27, On July 13, 1978, Fabrizio wrote to Gary Stenhouse, who
had become Town Manager, advising him of the termination 'of dis-
&&;;y benefits under the Hartford policy, and continuing as

S:

"Therefore, I am making this formal request for the
town to continue reimbursing  me the amount of monies the
long-term disability carrier provided. This is allowed,
as you know, by the addendum to the contract which pro-
vides that the town will pay me these monies until such
time as disability is placed in the pension agreement."

28. On July 15, 1978, Stenbouse wrote the following letter
to Fabrizio:

"Be advised that the Town does not intend to reimburse
you for any monies that you claim the TOVM owes you as
a result of your claim to disability."

23. There was no past practice either to pay or to deny pay-
ment of claims like Fabrizio's.
claims by the Insurance Co.

Termination of long-term disability

but the employees
had occurred on three previous occasions

concerned'had not pursued any further claims against
the Town under the agreement set forth in paragraph 8, suf3ra.

Conclusions of Law

1976.'.
Fabrizio's employment by the Town was terminated in June,

2.
grievance

The propriety of this termination was challenged by a
filed by the Union at Fabrizio's request.

3. The abandonment of this grievance after its denial at the
second'step in return for the Town's agreement to withdraw its
opposition to Fabrizio's pending workmen's compensation claim pre-
cludes Fabrizio from challenging in these proceedings the legal
propriety of his termination.

4. The Town's denial in 1978 of the benefits claimed by Fabrizio
under the agreement of May 10, 1973 (set out in paragraph 8 of the
findings of fact) did not constitute a repudiation of that egreemen-t
whether or not it constituted a breach thereof since there were
plausible reasons for denyin g that claim and there was no showing
of subjective bad faith on the Town's part.

Discussion

We have consistently held that conduct of an employer does not
constitute a failure to bargain in good faith (and therefore  2 prac-
tice prohibited  by the I!ct)  merely because it may constitute a breach
of contract. See, e.g., Mallinqford  Bd. of Ed., Case No, TPP-4334,
Dec. No. 1714 (1979); Tru;r;Si;il  Pd.  of Ed.,  Case No. TPP-4021, Dec.
No. 163% (1978). That being so this Board lacks jurisdiction t.o
construe or interpret a contract where a complainant can show nothing
beyond a mere breach under the interpretation which he espouses. IIt
does not follow, bowever,  nor is it true, that this Board lacks juris-
diction to construe a contract under Cl. circumstances. Tnere  are at
least two kinds of situati.ons  where this Board can and should construe
a contract to determine whether there has been a prohibited practice.

One such case is that where an emnlover's  conduct constitutes a
prima facie violati.on  of the Act witho&  regard to the contract and
where the emslover  seek:; to justify that conduct on the around that
it is permitted-by contract.- Vher&, for example, an empioyer has
changed unilaterally an axistin g condition of employment during the
term of a contract, that unilateral change constitutes a prima facie
refusal to bargain in good faith and a practice prohibited by the
Act, Totin  of N~win,f$~,  Case No. MPP-2383,  Dec. No. 1116 (1973).
It is not such a violation  of the Act however if the employer can
show thnt his conduct was permitted by the contract. T~VM  of
Newington, sunra. Where the employer makes such a claimhis
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context thi3  Board has jurisdiction to determine the merit3 of the
claim and in doing 30 to construe or interpret the contract, though
the Board may, in its discretion, defer to arbitration a3 the pre-
ferred tribunal for determining questions of this nature.*

In the present case this basis for exercising jurisdiction is
lecking. Tne Town's conduct involved no unilateral change of exist-
ing conditions; it was  in no way improper unless it was a breach of
contract.

There is at least one other cas e where the Board will have a
very limited jurisdiction to construe a contract, i.e. where a com-
plainant charges the employer with repudiation (as distinaished  from
mere breach) of contract. -Ci%y  of Stimford  (Bd;  of Ed.),-Case No.
MPP-2182, Dec. No. 1057 1973 , North Branford  Rd. of Ed., Case No.

ITPP-4406, Dec. No. 1659 1978 .

Repudiation is something beyond mere breach. It may be shown
by words of repudiation accompanying a breach or by the existence
of subjective bad faith but neither of these has been shown in the
present case. It may also be shown bv evidence of a clear breach
of unambiguous words-of a contract.
inp;ton  Bd. of Ed,,

h.tv  af Stamford, su ra; South-
Case No. TPP-4531, Dec. No. 1717 rl979 .-?-

Where such a claim is made this Board must, of course, look at
the contract to see whether the employer's conduct may be justified
by anv plausi-ble  construcl$on  or interpretation of the contract.T o
that extent it has jurisdiction to interpret the contract - but to
that extent only. Once we have determined that the employer's con-
struction is plausible (i.e. the kind a reputable lawyer might urge
with a straight face) then the claim of repudiation must fail. All
that would remain is a claim for mere breach of contract and that
does not constitute a violation of the Act. Of course the employer
may be brought to book for a breach of contract but not in this
tribunal unless' the breach also amounts to a repudiation (or entail3
the failure of an affirmative defense to a prima facie violation of
the Act apart).

Under our consistent decisions, therefore, we have jurisdiction
here only to determine whether the Town repudiated the agreement of
May IO, 1973, by flouting it3 clear and unequivocal commands. If
not, then we do not have jurisdiction to decide whether there has
been a mere breachof  the agreement. We do not  find a repudiation.

The Town denies that there has been any breach of the 1973
agreement. It contends, among o-Liner  things, that (1) the agreement
was not incorporated into any of the later collective bargaining
contracts and did not survive the termination of the contract which
expired on June 30, 1973; and (2) the agreement created rights in
employee3 only and Fabrizio was not an employee at the time of the
alleged breach of the agreement in 1978 since his employment had
been terminated in 1976. We do not pass on the merit3 of these
contentions. We fully realize that good arguments are available
on the other side. The contentions, for and against the Town'3
position, would call for decision in a proceeding for breach of
contract. They are not properly before us in the present proceeding.
All we may determine is that the Town's position is not so silly that
it amounts to a repudiation of contract.

The agreement of 1973 was not incorporated by specific reference
into later contracts. On the other hand the later contract3 all
provided that "The Disability Plan negotiated shall continue to be
a part of this Agreement." If the 1976 agreement was part of the

* In this context, since the Board has jurisdiction over the question
it may condition its deferral, e.g. by requiring that the employer
waive time limits that may have run against invoking the grievance-
arbitration machinery.



"Disability Plan ne,potiated (1 then it was so incorporated, as the
Union claims. This is not unequivocally clear, however. The Town
contends that the 1anCuage "Disability Plan negotiatedt'  was meant
to refer only to the long term disability policy and this is a
plausible reading of the language used, though  an arbitrator or
court might disagree with it in a proper proceeding.

Further the agreement of 1973 twice refers to tlemployeell  (as
the party to be satisfied and as the party to be compensated),
And it was established by the evidence before us that Fabrizio
ceased to be an employee of th e Town in 1976,"  tvo years before
there was any alleged breach of the 1973 agreement. The Town's
contention that he then had no rights under that agreement is at
least plausible, though a court or arbitrator might find that if
Fabrizio was an employee at the time of his injury he was covered
by the 1973 agreement though employment had ceased before the con-
sequences of the injury had run their course.

Since we find no repudiation of the 1973 agreement we have no
jurisdiction to determine 'the further question of whether there has
been a simple brezch  of that agreement and must dismiss the claim
for lack of jurisdiction. This leaver; the parties free to pursue
other remedies that may be open to them; this dismissal is no bar
to such remedies. Any remedy through the grievance-arbitration
route is probably barred by time. If this Board had jurisdiction
over the contractual issue it could defer the issue to arbitration
and condition that deferral upon the Town's waiving of the applicable
time limits, Since the Board lacks jurisdiction over the contractual
issue it has no power to impose any conditions whatever; it must
simply dismiss.

Perhaps Fabrizio has a remedy in an actiop  at law for breach
of contract. The grievance-arbitration remedy is probably available
only to'employees and we have found that Fabrizio was not an employee
when his rights under the.15173 agreement were breached (as he claims).
Be that as it may, however, our lack of.jurisdicti.on  precludes us
from affording a remedy even if no other is available,

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Rel.ations  by the Municipal Employee Relations
Act,  it is

ORDERED that the complaint herein be, and the same is hereby,
dismissed for lack of jurisdiction over the subject matter.

CONN?X!TICUT STATE BOARD OF LABOR REJdTIONS

B Y
s/ Fleming James, Jr. - -FiwEqr.,  Chairman

s/ Patricia V. Low
Patricia V. Low

s/ Gerald P. Crean, Jr.
Gerald P. Crean, Jr.

* Fabrizio contested this and asserted that he did not authorize a
grievance addressed to his termination but only to the request that
he clear out his locker. We find this testimony incredible.
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