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On September 25, 1978, Kathryn Genga (hereinafter "Complainant")
filed with the Connecticut State Board of Labor Relations (hereinafter
"Board") a complaint alleging that the Bridgeport Civil Service Com-
mission and the City of Bridgeport (hereinafter ltCitytl)  had engaged
and was engaging in practices prohibited by the Municipal Employee
Relations Act (hereinafter "Act?) in that the City had refused to
comply with a grievance settlement which awarded Complainant the
position of permanent Nursing Supervisor.

After the requisite. administrative steps had been taken the
matter came on for hearing before the Board at the Labor Department
Building in Wethersfield on March 14, 1979. Both parties appeared
and were represented by counsel who filed written briefs. No testi-
mony was presented but a stipulation of facts was submitted and some
exhibits. An amended stipulation of facts signed by both counsel
and dated April 12, 1979, was submitted to the Board.
as follows:

It provides

"1 . The City of Bridgeport is a municipal employer
within the meaning of the Act.

2. The Connecticut Nurses' Association is an employee
organization within the meaning of the Act and has at all
material times been the exclusive statutory representative
of employees in the public health department of the City of
Bridgeport.

3. At all material times there was in existence between
the parties a collective bargaining agreement which includes
as Step III of the grievance procedure review by the Admin-
istrator of the Office of Humane Affairs.

4, The City of Bridgeport has a Civil Service System.

5. Kathryn Genga has been employed by the City of
Bridgeport in the Public Health Department since September,
1969 except for one year.

6. She is a Registered Nurse and a classified civil
servant. In addition, she is covered by a collective bar-
gaining agreement between the City of Bridgeport and the
Connecticut Nurses' Association.



7. In 1969 the Permanent Public Health Nursing
Supervisor left said job.

appoizied
An Acting Public Health Nursing Supervisor was
and she held that position until about 1976.

9. In April, 1977 Miss Genga was appointed Acting
Public Health Nursing Supervisor.

IO. In February, 1978 she was made Provisional Public
Health Nursing Supervisor by the Civil Service Commission
and continues to hold that position now.

11. She has performed her job as Provisional Public
Health Nursing Supervisor-and Acting Public Health Nurs-
ing Supervisor in an excellent manner, having complete
knowledge of the department's policy and procedures.

12. The Department has been without a Permanent
Public Health Nursing Supervisor for the last ten years
and further delay in obtaining one will only complicate
the leadership role of Public Haalth  Nursing Supervision.

13. On April 22, 1978 the Civil Service Commission
held an open, competitive, written examination for the
position of Permanent Public Health Nursing Supervisor.

14. Three experienced nurses took the examination,
including Miss Genga.

the l$hest  score which was 72.17$.
Of those taking the exam Miss Genga achieved

The Civil Service Commission has a rule which
requ%  each candidate to attain a minimum rate of 75
in each announced subject of examination in order to bi

00%

eligible to compete further or to be promoted.‘

17. As a result, none of the three has been certified
by the Civil Service Commission.

18. The Civil Service
the examinations.

Commission conducted and graded

19. The Civil Service Commission refused to rate the
candidates and establish a list from said examination.

20. In the recent Federal District Court case of
Association Apainst  Discrimination in Emolovment,  Inc.
et als v. Citv of Bridgeport, et als, Civil No. B-75-2g8,
United States District Court, District of Connecticut,
Judge Daly ruled on the Civil Service Commission Rule
requiring a passing grade of 75.00% for all Civil Service
Examinations.

21. This ruling was brought to the attention of the
Civil Service Commission, but it refused to rate the can-
didates in the order of their relative excellence as pro-
vided for,in  Section 7-474(g) of the Connecticut General
Statutes.

22. Miss Genga filed a grievance under the Collective
Bargaining Agreement.

23. Said grievance was resolved in her favor at Step
III of the Grievance Procedure.

24. The Civil Service Commission continues to refuse
to certify Miss Genga and the City of Bridgeport has refused
to acknowledge her in the position of Permanent Public
Health Nursing Supervisor.



25. On September 21, 1978 Miss Genga filed a com-
plaint with the Labor Department alleging a prohibited
practice and requesting an order directing the City of
Bridgeport and Civil Service Commission to comply with
the grievance settlement of August 24, 1978.

26. The rule of the Civil Service Commission requir-
ing a passing grade of 75.00% was applied to the exam in
the instant case, and no other passing standard was applied,

27. The Agreement between the City of Bridgeport,
Connecticut and this Connecticut Nurses' Association
covering the period July 1, 1978 to June 30, 1980 is
hereby made Exhibit number 6.

28. At all times mentioned herein, John F. McCarthy,
Jr. was and is the Administrator of the Office of Humane
Affairs."

Conclusions of Law

1. A municipal employer's refusal to comply with a grievance
settlement is a practice prohibited by the Act.

2. A grievance settlement by an agent of the municipal employer
which infringes upon a valid civil service commission rule concerning
the conduct and grading of merit examinations, the rating of candi-
dates and the establishment of lists from such examinations, does not
bind the municipal employer.

3. The Bridgeport Civil Service Commission rule requiring a
passing grade of 75 per cent for all civil service examinations is
exempted from collective bargaining by Section 7-474(g)  of the Act.

4. The finding by the Federal District Court that the rule
requiring a passing grade of 75 per cent violated Title VII of the
Civil Rights Act of 1964, 42 U.S.C. Sec. 2000e, et seq., in the con-
text of a suit by Blacks and Hispanics challengiE,the  validity of
an examination for firefighters, does not apply to all examinations
given by the City.

5. The City did not violate the Act by refusing to appoint
the Complainant to the position of Permanent Public Health Nursing
Supervisor.

Discussion

It is well established law in Connecticut that a municipal
employer's refusal to comply with a grievance settlement is a prac-
tice prohibited by the Act. Section 7-470(a)(6); Town of East Hart-
ford, Decision No, 1439 (1976) , enforced Hartford County Superior
Court, docket no. 214657 (May 12, 1978, Burns, J.) Here the facts
are undisputed that an official at the third step of the grievance
procedure, John F. McCarthy, Jr., Administrator of the Office of
Humane Affairs, agreed with the Complainant that the 7596  examination
passing grade rule was not job related and she should be appointed
permanent Supervisor of Nursing. Mr. McCarthy based this conclusion
on the excellent work performance of the Complainant, the lack of a
permanent nursing supervisor for ten years, and the fact that she
received the highest grade on the examination.

The Bridgeport Civil Service Commission refused to certify
Complainant as suggested by Mr. McCarthy. The City defends this
decision on the basis that the civil service rule is valid and
supersedes the provisions of the collective bargaining agreement.
In many cases the civil service rules must yield to the provisions
of the collective bargaining contract pursuant to section 7-474(f)
of the Act, but where the rule concerns the ttconduct  and grading of
merit examinations, the rating of candidates and the establishment
of lists from such examinations and the appointments from such lists"
the civil service rule prevails over the contract. Section 7-474(g);
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City of Bridgeport, Decision No. 1433 (1976); &ocal  1344, Council
#4,  AFsCME, v. Connecticut State Board of Labor Relations, 30 Conn.
Supp.  259,  262. The civil service rule in question here clearly
concerns the rating of candidates, the establishment of lists and
the appointment of candidates from such lists. A rule which
establishes a minimum score for qualifying for a position appears
to be the essence of the merit principle which the'Leg,islature
sought to shield from collective bargaining. That being  so,' it
would be beyond the power of a supervisor to agree t0.a grievance
settlement which conflicts with such a civil service rule,

Nevertheless, if the civil service rule was declared illegal,
by the federal courts, in legal effect it would no longer be in
existence and it would not conflict with  the grievance settlement.
The Complainant argues this should be the result here because of
Judge Daly's decision in pl,ssociation  Against  D.?.scrimination  in
Employment Inc., et als v. Citv  of Eridgeoort,  et als,  Civil No.- -
B-7521631;ed  States District Court, District of Connecticut.
We do not believe that this decision should be given such a broad
reading. The case cited was a suit by Blacks and Hispanics claim-
ing the firefighters examination given in 1975 violated Title VII
of the Civil Rights Act of 1964 because it had a disparate impact
on those minorities and was not job related. Judge Daly upheld
the claim and concluded his nine page opinion with the following
reasoning:

"Defendants have not sustained their burden of proving
that the exam was job-related. There are numerous defects
in the exam's preparation, and the record is devoid of
evidence that the pnssin g score was designed to reflect
a proficiency determination. The aggregate effect of these
deficiencies compels the conclusion that the A975  fire-
fighter exam violated Title VII and must not be used in
the future."

Judge Daly did not rule that the 75% passing grade rule was per se
illegal, but only that in the context of the case before himit  -
contributed to the disparate effect on minorities, and the aggregate
effect of this and other factors made the examination illegal.

There is no evidence in this case concerning errors in the sub-
stance of the nursing supervisor's test or any disparate impact on
protected classes, And we would not have jurisdiction to decide such
a question. There is, however, evidence indicating that the examina-
tion given was not job related and the 75% rule was unfair as applied
to Complainant. After all, the City admits she was doing an excellent
job for many years, she scored the highest on the examination and the
City continues to retain Complainant in the nursing supervisor posi-
tion, but has not for the past ten years allowed any nurse to assume
permanent status in the position. Complainant may have legal recourse
elsewhere, but for purposes of determining whether there has been a
violation of'the collective bargaining statute the existence  of a
civil service rule exempted from collective bargaining requires dis-
missal of the complaint, The 7576  minimum passing grade has not been
clearly declared illegal in the context of this case so we must give
it the effect intentled  by Sec. 7-474(g) of the Act.

Dismissal of Comp&int--.-.----.  - -
By virtue of and pursuant to the power vested in the Connecticut

State Board of Labor Relations b'j the Municipal Employee Relations
Act, it  is

ORDERED, that the complaint filed herein be, and the same is
hereby, dismissed.

CCNNECTICUT  STATE BOARD OF LABOR RELATIONS

BY s/  Kenneth A. Stroble- - -Kenneth A. Stroble,  Chairman

s/  Patricia V. Low
---j?zixkX  v, Low

s/  Susan R. Meredith----
Susan 1:. Mercd' ' h
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AT BRIDGEPORT

BRIDGEPORT CIVIL SEKVICE COM.
AND CITY OF BRIDGEPORT ) JANUARY 18, 1982

MEMORANDUM OF DECISIO!

I

c This is an appeal, taken pursuant to Conn. Gen. Stat.

$31-109 (d) (1981), from a decision of the Board of Labor

Relations dismissing plaintiff's complaint. The stipulated

facts are as follows:

Plaintiff was employed by the Bridgeport Public

Health Department since 1969 as a registered nurse. She is a

classified civil servant and is covered by a collective

bargaining agreement between the City of Bridgeport and the

Connecticut Nurses Association. In 1977, plaintiff was

appointed Acting Public Health Nursing Supervisor; in 1978,

she was made Provisional Public Health Nursing Supervisor.

There has been no permanent Public Health Supervisor since 1969.

Plaintiff continues to hold the position of Provisional

Supervisor and performs her job in an excellent manner.



On April 22, 1978, plaintiff took a written civil

service exam for the position of permanent Public Health

Supervisor, as did two other nurses. Plaintiff received a

score of 72.17 per cent, the highest score. Because of the

Civil Service Commission's rule requiring a score of 75 per cent.

for eligibility, plaintiff was not appointed to the position,

nor was any list of eligible candidates established. To date,

no one has been appointed to the position.

Pursuant to the collective bargaining contract,

plaintiff filed a grievance and followed the grievance procedure

disputing the City's refusal to rate the candidates and establisl

a list. The grievance was settled in her favor by John F. McCari

Bridgeport's Administrator of Humane Affairs. The Bridgeport

Civil Service Commission refused to comply with the settlement.

Plaintiff then filed a complaint with the Labor Board, alleging

that the City had committed a prohibited practice under Conn.

Gen. Stat. 57-470 (a) (6) (1981) by refusing to comply with the

settlement. The Labor .Board dismissed p,laintiff's  complaint,

ruling that the City had not committed a prohibited practice,

since the 75 per cent rule is exempt from collective bargaining

Conn. Gen State. $474  (g) (1981).
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II

Plaintiff's argument is as follows: although the

75 per cent rule is exempt, under Conn. Gen Stat. $7-474  (g),

from collective bargaining, the City still had a duty to comply

with the grievance settlement because the application of the .*

rule in this case was invalid.

The Labor Board has the authority to determine

whether prohibited practices, under the Municipal Employees

Relations Act (Conn. Gen Stat. $57-467  - 7-477 (1981) ), have

been.committed. Conn. Gen. Stat. 57-471 (4) (1981).

Local 1219 v. Connecticut Labor Relations Board, 171 Conn.

342, 355 (1976). "[CJourts should accord great deference to

the construction given the statute by the agency charged with
.

its enforcement." Connecticut Labor Relations Board v. West

Hartford Board of Education, 177 Conn. 68, 74 (1979);

Anderson v. Ludgin, 175 Conn. 545, 555 (1978).

Although Conn. Gen. Stat. $7-470 (a) (6) provides

that'municipal  employers...are  prohibited from...refusing

to comply with a grievance settlement." Section 474 (g)

provides an exemption from the operation of this rule. That

section provides:

Nothing herein shall diminish the authority
and power of any municipal civil service commission.,
to conduct and grade merit examinations and to

-30
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.

rate candidates in order of their relative
excellence from which appointments of promotions
may be made....The conduct and grading of merit
examinations, the rating of candldatgand  the
establishment of lists from such examinations
and the appointments from such lists and any
provision of any municipal charter concerning
political activity of municipal employees
shall not be subject to collective bargaining.
(emphasis provided).

The Labor Board interpreted this section as follows:

A grievance settlement...which infringes
upon a valid civil service commission rule
concerning the conduct and grading of merit
examinations the rating of candidates and the
establishmen;  of lists from such examinationsc does not bind the municipal employer. (Ex. A,'p. 3)

This conclusion is consistent with Connecticut labor law.

Local 1344, Council #4, AFSCME v. Connecticut State Board of

Labor Relations, 30 Conn. Sup. 259 (Super. Ct. 1973);

Cislo v. Shelton, 35 Conn. Sup. 645, 41 C.L.J. No. 12, p. 19

(App. Sess. 1979) ( construing section of statute dealing with

political activity of municipal employees).

The Labor Board also found that "[t]he . ..rule
. .

requiring a passing grade of 75 per cent for all civil service

examinations is exempt from collective bargaining by

Section 7-474 (g) of the Act." (Ex. A, p. 3) Plaintiff had

argued that the rule was invalid because (1) it was arbitrary

and not job-related, and (2) it was illegal under Association

Against Discrimination in Employment v. City of Bridgeport,
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454 F, Supp. 751 (D. Conn.), rev'd as to relief awarded, 594

F.2d 306 (1979). The Labor Board ruled that the 75 per cent

requirement had not been clearly declared illegal for the

purposes of the case before it (Ex. A, p. 4). It also ruled

that, although there was evidence that the rule was unfair and

not job-related, it had no jurisdiction to decide that

question (Ex. A. p. 4).

Both of these rulings appear to be legally correct.

First, as to the ruling that Association Against Discrimination,

supra, did not constitute a declaration of the rule's invalidity,

a readihg  of the Association case could yield no other conclusion

The District Court's finding was that Bridgeport's firefighter's
1

exam violated Title VII of the 1964 Civil Rights Act because

it had a disparate impact on black and Hispanic applicants, and

because the City had not shown that the exam was job-related.

As part of its findi.ng that the exam was not job-related, the

court cited the arbitrary use of the 75 per cent passing score.

454 F. Supp. at 760. The court made no general finding as to. .

the invalidity of the rule; rather its finding was limited

to the exam's lack of job-relatedness in the context of the

Title VII claim. The Association case is not on point.

1
42 U.S.C. 52000e et seq.
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Second, as to the Labor Board's ruling that it lacked

jurisdiction to decide whether the use of the 75 per cent rule

was arbitrary and not job-related, it appears that this con-

clusion of law is correct. The powers of a legislatively

created agency are limited to those granted by its creator.

Hartford Electric Light Co. v. Water Resources Corn., 162 Conn.

89, 93 (1971); SNET Co. V. Public Utilities Corn. 144 Conn.

516, 523 (1956). Nowhere in the Municipal Employees Relations

Act nor in the Labor Relations Act is the Labor Board granted

the power to decide the validity of civil service rules such

as thee75 per cent rule. Therefore, it appears that the Board

did not have jurisdiction to decide this question.

For the aforegoing reasons, the Labor Board has

promulgated no error of law and its decision should not be

disturbed.

The appeal is dismissed.

. .
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