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DECISION and ORDER

On Januar
AFL-CIO (Union 7

26, 1979, Local 1303-101 of Council  #4,  AFSCME,
filed with the Connecticut State Board of Labor

Relations (Board) a third amended complaint alleging that Hamden
Community Child Care, Inc., (Respondent) had engaged and was
engaging in unfair labor practices within the meaning of the
Connecticut State Labor Relations Act (Act) in that:

"Count I - The Employer has re udiated the term and
conditions of a Co1E ective Bargaining
Agreement reached during recent contract
Negotiations.

count II - The Employer has also repudiated agreement
previously reached during negotiations for
a successor agreement to be the Agreement
described in Count I.

Count III - Since the filing of the complaint U-4706
the employer is still continuing to repudi-
ate Count I above.

count IV - The Employer is dealing,directly  with
individual bargaining unit employees by
hone

P
on matters that are subject to ool-

ective  bargaining, while the parties are
innegotiation.

count v - The employer is unilaterally implementing
new job descriptions and establishing an
evaluation system without Negotiation with
and consent of the Union. This is being.
done while subject of job description is in
the process of Collective Bargaining for a
new contract.'!

The issues tendered by the fourth count were settled before
the matter came before the Board for hearing on February 21, 1979.
The parties appeared at the hearing and were fully heard. Leave
was given to both parties to file written briefs and such a brief
was filed by the Union on May 21, 1979.
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‘On April 24, 1979, the Union filed a motion for leave to
reopen the.hearing  because of newly discovered evidence and
accompanied such motion with affidavits setting forth copies
of minutes of meetings of Respondent’s board of directors. The
Board advised Respondent In writing that it would grant’the motion
unless Respondent consented to the inclusion of these minutes in
the evidence to be considered by the Board. Respondent advised
the Board of such consent and its desire not to have a &zther
hearing.

On all the record before the Board, we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. Respondent is an employer within the meaning of the Act.

2. The Union is a labor organization within the meaning of
the Act and has at all material times been the exclusive statutory
bargaining representative of a unit of Respondent’s employees con-
sisting in all employees of the Hamden Community Child Care Center,
fn.9 excluding the Teacher-Director.

3. On August 26 197’7, the parties executed a collective
bargaining agreement fcontract)  providing (inter alia) for certain
holidays and (provisionally) certain salaricT=ontract  was
to be effective from June 16, 1977 through June 30, 1978, “and
thereafter until either party serves a 120 day written notice
speoifying a desire to modify this agreement.* By letter attached
to the Contract the parties left open for later final agreement
the matter of salaries.

4. At all times material hereto Respondent’s ‘operations were
largely funded by federal and state grants administered by the
Connecticut’State  Department of Community Affairs (DCA).

5. DCA prescribes the amount which it will grant for the
salary of each employee of Respondent out of State/federal funds.

6. The salary schedule set forth In the Contract exceeded at
many points the amounts prescribed by DCA.

7 . On March 7, 1978, the parties came to final agreement on
the matter of salaries (in the amounts set forth in the Contract’s
salary schedule).

had &ached final a&eeme&t  on its labor contract on March 7
On March 14 1978 Respondent wrote DCA advising that It

1978," and asking for a meeting *to discuss the above as the Aonies
for the financial portion must be provided by D.C.A.”

9. On April 13, 1978, W. James Rice, Commissioner of DCA,
wrote Respondent advising that DCA could neither approve nor dis-
approve agreements between Respondent and others and stating: “ I f
your agency wishes to supplement staff salaries, please be assured
that we have no desire to infringe upon local autonomy.”

10. This letter is consistent with the official position
stated by DCA to this Board as follows:

@@In  order to help facilitate a resolution of matters per-
taining to day care programs currently pending before the
State Board of Labor Relations, the Department of Community
Affairs wishes to clarify its position.
The state is concerned only with how state appropriations
are expended and that applicable federal requirements for
day care are satisfied. This in no way limits the
authority of local day care boards to negotiate contracts
with unions. Local Day Care Boards of Directors have full



authority, Insofar as DCA Is  concerned, to negotiate fully
with unions and,to  enter into contracts resulting from
those negotiations.
We will, of course, continue to approve program costs
each year charged to state and federal funds, in accor-
dance with prevailing levels of state and federal funding,
and requirements as may be impqsed  on us governing how
those funds may be expended.”

:,,ll. It was not the intent of the parties to make the Contract
sahedule conditional upon DCA approval.

12. Respondent has refused to pay the difference between the
amount allowed by DCA for each salary item and the amount agreed
upon In ,the  Contract.

Negotiations for a successor to the Contract began in the
sprSd3if  1970. At this time Respondent’s negotiating committee
was composed of the same members as the committee that negotiated
the Contract.

14. At an early session ground rules were agreed upon includ-
ing a rule that when a matter was tentatively agreed upon it would
be put aside and would not be brought up again, except by mutual
consent, but would not be implemented until the total package was
agreed upon. Or. 73)

15. At a ne otiating  session on May 11, 1978, the parties
tentatively agree8 upon certain holidays (including some not pro-
vlded  in the Contract) and this matter was put aside.

16.
committee.

In June, 1978, Respondent appointed a new negotiating
Thereafter the new committee withdrew unilaterally the

proposal for additional holidays, although the Union explained that
g;r$Eittee had “inherltedn  the former proposal under the

.

17. The Contract provides in section 15.11 as’follows:
“The  qualification, duties, and responsibilities
of each position shall be clearly defined and are
herein attached as an addendum to this Agreement
and will not be unilaterally changed during the
term of this Agreement.”

18. It also provides In article III as follows:
“The  Employer agrees that it will negotiate with
the Union during the term of this Agreement con-
cerning any matter involving the wages, hours and.
working conditions of the employees which is not
specifically provided for in this Agreement and
which is not the subject of any grievance.”

19. No job descriptions were in fact attached to the Contract
and during the negotiations for its successor the Union asked for
proposed descriptions to be given it so that the same could be
negotiated.

20. Rursuant  to those requests Respondent handed proposed
descriptions to Union representatives at a negotiation meeting on
August 10, 1978.

21. No negotiation about the descriptions took place at that
meeting and Respondent terminated negotiation later in the meeting
;gzyt it felt that it could in no way meet the Union’s money

.

22. In’January,  1979, Respondent’s new director gave employees
a new and different set of job descriptions to be looked over and
discussed at staff meetings.

-3-
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These job descriptions had been accepted by Respondent’s
boaxd2%  directors on January 22, 1979,.eand  the director told a
Union representative that she intended to put them into effect.

24. At its January 22, 1979 meeting Respondent’s board of
directors also approved an employee evaluation form.

25. There had never theretofore been any formal system of
employee evaluation. .

26. Respondent’s director told a Union representative that
she intended to use said form.

27. At no time was this form or any other system of employee
evaluation negotiated with the Union.

Conclusions of Law

I. Respondent made an unconditional promise to pay the
salaries on the schedule attached to exhibits 3 and 4.

2 . The obligation to fulfill that.promise  was not affected
by the failure of DCA to fund the difference.

3 . Failure to pay the increases clearly promised constituted
a refusal to bargain in good faith and a violation of the Act.

4. Under the circumstances of this case the unilateral with-
drawal from the tentative agreement as to holidays constituted a

.refusal  to bargain in good faith and a violation of the Act.

5. Under the circumstances of this case the Respondent’s
unilateral promulgation of job descriptions constituted a refusal
to bargain in good faith and  a violation of the Act.

6. Under the circumstances of this case the unilateral promul-
gation of a formal system for evaluating employee performance con-
stituted a refusal to bargain in good faith and a violation of the
Act.

Discussion

I.
. Counts I and III

From the evidence adduced at the hearing we formed an initial
impression that Respondent’s negotiators who were not experienced
in labor matters had understood their salary undertaking8 to be
conditional upon the granting of the necessary additional amounts
GA*

If that had been the case then counts one and three would
.
The evidence offered in support of the Union’s motion for

reconsideration, however, dispelled this initial impression. The
minutes of Respondent’s board of directors show th& as early as
September, 1976,  its members were actively seeking additional fund-
ing sources from the Town of Hamden.  Even more conclusive are the
minutes of March 28, 1977, which read in relevant part as follows:

“Personnel Committee
In the past month Ed Bouvier met with the Union to

discuss their proposed new contract. All non-controversial
issues were agreed to as long as there was no conflict with
existing personnel policies.

Cn  meeting with the members of the Personnel Committee
It became apparent that the Board would have to decide
which position it wanted to take. The alternatives
appeared to be:
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1. Negotiate a contract which we felt were in
the best interest of “Child  Care” regardless
of cost, and then as a Board, confront DCA
to support the contract.

2 . Negotiate a contract within the confines of
Eggidelines  at a cost,wlthin  our present

E. Bouvier’moved and P. Knudsen seconded a motion that
E. Bouvier be allowed to negotiate a contract based on
alternative #1 above. Motion passed. n

Thus it seems clear ,that  Respondent knew exactly what it was
doing and quite deliberately chose to make an unconditional under-
taking  to pay the amounts set forth in the salary schedule. T h a t
being so, the’failure to pay those amounts -because  of DCAls  action
constituted a clear repudiation (as distinguished from a mere
breach) of the Contract.
No. 16%  (1978).

North Branford  Bd. of Ed., Decision

II.
count II !.

The withdrawal during negotiations from agreements tentatively
made is not under all circumstances a refusal to bargain in good
faith, but it is under the circumstances of this case including the
ground rule set forth in paragra h
Town of Coventrv Dec. No. 1289
bet.  No. 891  (1969).

P
14 of the findings of fact.

1975); Cf. Town of Windsor (Police),

III.

count v

The evidence makes It clear that the parties’initially  contem-
plated the job descriptions as matters to be negotiated and incor-
porated by attachment Into the Contract. This was quite consistent
with our decisions to the effect that the content of an employee’s
work assignment is a mandatory sub

?
ect of bargaining.

Cftv of New London, Dec. No. 1322 1975). After Respo~~~~B~~&&ted
a new committee and  a new director, its attitude changed.
law did not. Job content is still a mandatory subject of bargaining
and the parties’  original understanding that job deSCriDtiOnS  would-.--- .~~~ I --- -~be negotiated should-beadhered  to.+ See Eas%  Hartford-Bd. of Ed.,
Dec. No. 1664 (1978).

So far as job evaluation goes the question Is closer. No doubt
an employer has an inherent right to evaluate the work of his
employees and he need not bargain for that right (though it may be
curtailed by bargaining, e.g., by provisions which make seniority
paramount to performance). The question here is whether an employer
may unilaterally adopt a formalized system of job evaluation as
Respondent attempted to do In exhibit #Il.

If the formalization simply embodies the substance’of an exist-
ing practice we have held that It may be done without prior bargain-

Here, however, everything
$“gio with the evaluation and the very fact of evaluation were all

East Hartford Bd. of Ed.,  suora.

entirely new. Under these circumstances they constituted mandatory
subjects of bargaining; they certainly Involved conditions of
employment.

* There may be situations where a change In job description Is
merely formal and does not reflect any change in actual job con-
tent. Whether an employer may make such a change unilaterally is
a question not presented or decided here.
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O R D E R

By virtue of and pursuant to the powers vested in the Connec-
ticut State Board of Labor Relations by the Connecticut State Labor
Relations Act, It is

ORDERED, that Hamden  Community Child Care, Inc.

I. Cease and desist from

(a) its refusal or failure to pay employees in the
bargaining unit the full amount of their salaries as set
forth in the schedule attached to the Contract;

(b) continuing its unilateral withdrawal from the
tentative agreement made with respect to holidays;

(c) its unilateral promulgation'of job descriptions
unless and until final impasse is reached in negotiations
about this matter; and

(d) its unilateral promulgation of a system of
employee evaluation unless and until final impasse is
reached in negotiations about this matter.

II. Take the following affirmative action which the Board .
finds will effectuate the purposes of the Act:

(a) make whole'employees in the bargaining unit for . . '*
any part of the salary prescribed in the schedule that has
been withheld from them up to the date of this order
together with interest at the legal rate on all amounts
withheld;

(b) continue to bargain for a contract,to succeed
exhibit #3 and in said negotiations

(2) honor the tentative agreement previously
made concerning holidays (unless withdrawn by
mutual agreement) until a final agreement is sub-

. mitted.to  its board of directors for approval or
rejection

(2) Include, if it desires,*proposals,  for
job descriptions and employee evaluation;

(c) post immediately in a conspicuous place where
members of the bargaining unit customarily assemble, and
leave posted for a period of sixty (60)  consecutive days
from the date of posting, a copy of this Decision and
Order in its entirety; and

(d) notify the Connecticut State Board of Labor
Relations at its office in the Labor Department building,
200 Folly Brook Boulevard, Wethersfield,  Connecticut,
within thirty (30) days of the receipt of this Decision
aeeOrd;z,  of the steps taken by Hamden  Community Child

9 ., to comply with this Order.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V, Low


