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DISMISSAL OF COMPLAINT

On Se tember 20, 1978, Local 1338 of Council #4,  AFSCME, AFL-
C I O (UnionP flied  with the Connecticut State Board of Labor Relations
(Board) a complaint alleging that the City of Bristol had engaged and
was engaging in practices prohibited by the Municipal Employee Rela-
tions Act (Act) in that:

The City has unilaterally changed established working
condition with respect to the processing of Workmen Com-
pensation claims filed by bargaining unit members.

Despite repeated efforts by the Union to correct said
situation the City is still refusing to restore said
established conditions.

For a period of years the City of Bristol gathered the
necessary information for the filing of a claim from
the employee's accident report. If any problem arose
concerning information necessary for the initiation of
a claim, the City would get in contact with the Union
compensation officers who in turn would work with the
claimant in regards to such matters..
The unilateral change described herein above eliminates
the Union from the claim processing procedure and turns
the individual directly over to the insurance carriers.

After the requisite preliminary steps had been taken the matter
came before the Board for hearing on December 19, 1978, at which the
parties appeared, were represented by counsel, and were fully heard.

At the beginning of the hearing the City objected to the Board's
i;fi;dictio:,;y
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Findings of Fact .

1. The City of Bristol is a municipal employer within the
meaning of the Act.

2. Local 1338 of Council #4,  AFSCME, AFL-CIO, is a labor
organization within the meaning of the Act and has at all material
times been the exclusive statutory bargaining representative of a
unit of the City's employees in its public works, park, and water
departments with exclusions not here material.

3. At the time of the hearing there was a collective bar-
gaining agreement in effect between the parties which contained
the following provisions in article XX ("insurance and pension"):

Section 5. Present, or similar replacement benefits of
equal value, enjoyed by bargaining unit employees, shall
be considered part of this Agreement.
Section 6. Any City employee who shall suffer personal
injury in the performance of his duty and who shall be
eligible for payments under the Workmen's Compensation
Act shall be paid by the City of Bristol, the monetary
difference between said City employee's weekly salary
(straight time pay) and the benefits payable to him under
the Workmen's Compensation Act, Said monetary difference
shall be no greater than is paid to the injured employee
at the inception of the injury, throughout the length of
injury.

4. The contract contains no other provision dealing with
workmen's compensation and none dealing with the City's right to
select the insurance carrier for its compensation risks.

5. In the negotiations for the current contract neither party
made any proposal concerning the matters mentioned in paragraph 4,
supra.

6. Before July 1, 1976, the City insured its workmen's compen-
sation risks with the Aetna Casualty and Surety Co. On July 1, 1976
the City changed carriers and thereafter has insured these risks
with the Hartford Insurance Group.

7. This change was made unilaterally without negotiating it
with the Union. The Union did not object to it or request negotia-
tion of it.

8. The City's substantive liability to pay workmen's compen-
sation is fixed by law and was not altered by the change in insurance
carriers.

9. The City employs a claims investigator, Stephen M.  Rybczyk,
whose function is to handle the City's workmen's compensation claims
in cooperation with the insurance carrier.

10. The method used by Aetna for gathering information about
compensation claims was as follows: Aetna supplied forms (employer's
first report of injury and supervisor's accident investigation report)
which were to be filled out and returned to Rybczyk's office.
Rybczyk would then "shift it" to Aetna Any additional information
would be gathered by Aetna. This was iometimes  done through Rybczyk's
office, sometimes by an Aetna investigator by telephone call to the
injured individual. In a case where Aetna expected to deny the
claim or ",there  was a serious question surrounding the circumstances
of the accident," Aetna would send a representative to Bristol to get
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12. The procedure followed by Hartford was substantially the
same. It too supplied forms to be filled out which were substan-
tially the same as Aetna's forms. Hartford investigators also use
the phone to call claimants and obtain information,

13. There was some evidence tending to show that Hartford
investigators used the telephone more frequently than Aetna inves-
tigators had done. There was also evidence tending.to contradict
this generalization. The evidence of this nature on both sides
consisted largely in hearsay.

14. Whatever differences there were between Aetna's procedures
and Hartford's occurred where the insurance company raised a ques-
tion about the claim or refused to pay it. (Tr.  31, 32).

1-5. On one occasion an injured employee was called at the
hospital on the phone by a Hartford representative the day after
the employee's operation and asked about tie accident. The employee
refused to answer questions and the adjuster said that Hartford
would not pay the claim if the questions were not answered. The
employee complained to Rybczyk about this and the latter said he'd
take care of it. After t'ne employee left the hospital the adjuster
made arrangements to meet him in the pres'ence  of a Union representa-
tive.

16. The City reasonably and in good faith believes.that  there
has been no material change in the information gathering procedures
of the insurance carrier and whenever specific claims of abuse have
been called to the City's attention, it has taken reasonable steps
to correct them.

Conclusions of Law

1. The complaint in this case charges the City with a unilateral
change in established working conditions of its employees. The Board
has jurisdiction to determine the factual and legal validity of this
claim whatever concurrent jurisdiction may be vested in the workmen's
compensation commissioners or in the insurance commissioner.

2. Defenses that there has been no change, that any change was
not material and not made by the City or its agents, constitute
defenses on the merits and do not deprive this Board of jurisdiction
to determine the merits.

3. At least in the absence of a specific contractual restric-
tion the City had the right to change insurance carriers by unilateral
action under the circumstances of this case.

4. The evidence does not show a material change in conditions
of employment in the differences between the information gathering
procedures of Aetna and Hartford.

5. The evidence fails to show any violation of the Act by the
city.

Discussion

I.

The City challenged the jurisdiction of this Board to hear the
matter in question, asserting that it "is properly within the realm,
scope, and jurisdiction of the Wormen's  Compensation Commissioners."
(Br. p. 1) Ve reject this objection. The complaint charges the City
with changing unilaterally the "established working conditions with
respect to the processing of Workmf?n's  ComFTnsation  claims filed by
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These allegations raise issues that the Board has jurisdiction to.
determine. Some of them are legal (e.g.
constitute material changes in conditions

whether the 'alleged changes
of employment or whether

they involve mandatory subjects of bargaining). Some of them are
factual (e.g. whether there were in fact such changes). And of
course the City contests the Union's claims upon both legal .and
factual issues. But these defenses of the City are defenses on the
merits and do not deprive this Board of jurisdiction to hear the
matter.

The main thrust of the City's jurisdictional objection is that
the issues raised here fall within the orbit of the workmen's com-
pensation commissioners' jurisdiction.. Since the present Complaint .
is addressed solely to the conduct of the City and not to that of
its insurance carriers it is'not  clear that these issues are within
the jurisdiction of the compensation or insurance commissioners but
that does not matter. Whatever their jurisdiction may be in the
matter it does not oust this Board of jurisdiction to determine
whether the City has violated the provisions of the Act which this
Board is charged with the duty of administering.

We overrule the jurisdictional objection and proceed to discuss
the merits,

II.

We find that the complaint must be dismissed on the merits.

Viewed in the light most favorable to Complainant, the evidence
does not show any change in procedure-o on the part of the City itself.
If it shows any material changes at all they reflect differences in
the procedures followed by the insurance carriers. But the carriers
are not made parties to these proceedings so that this Board has no
power to issue an order against them. If an order is to be issued
against the City the basis for it must rest on the City's own con-
duct which constitutes a violation of the Act.* We find no such
conduct.

The City itself plays an important part in processing workmeq's
compensation claims through its claims investigator. We are persuaded
by the evidence that the procedures followed by tnis investigator and
his office have not changed in any material way.

The Union suggested at the hearing that if the City's defense
was "that they changed carriers and the new carrier has a different
rule, our answer to that is that they unilaterally created the situa-
tion and they changed carriers and unilaterally thereby changed
existing working conditions," (Tr. 45) But the City's right to
change carriers unilaterally was not challenged nor could it be
successfully unless there was either a restrictive clause in the
contract or, perhaps, a known practice of the new carrier that
involved a material change in conditions of employment. Neither
is shown in the present case.

If then there was no violation of the Act in changing carriers
unilaterally a violation by the City must be based on some failure
to exercise control over the later conduct of the carrier. We find
no such failure. On the record we have it is clear to us that Rybczyk
has acted promptly and efficiently to take care of any specific abuse
by Hartford that has been called to his attention.

+ Clearly the insurance carriers are independent contractors, not
employees of the City. The question of whether the City would be
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In addition to all that has been said we find one large and
fatal flaw in the Union's case. The evidence fails to persuade us
that there has been any material change at all in conditions of
employment.
both sides

The only evidence of Hartford's general practice - on
- rested on hearsay. If we were to make a finding on

this basis we should accept Rybczyk's  testimony that there was no.
significant change. If we were to decline to make a finding the
Union would fail to meet its burden of proof. In either event the
complaint must fail.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act,.it  is

ORDERED that

I. The City's objection to the jurisdiction of the Board be,
and the same is hereby, overruled;

II,
merits.

The complaint be, and the same is hereby dismissed on the

CONNECTICUT STATE BOARD OF LABOR RELkTIONS

B Y s/  Fleminv  James, Jr,
Fleming James, Jr,, Chairman

s/ Pntricia  V. Low
Patricia V, Low

s/ Fred Care'cciolo
Fred Caracciolo

TO:

The Honorable Michael ';lerner
Mayor, City of Bristol
City Hall, 111 North Main Street CERTIFIED (RRR)
Bristol, Connecticut 06010

Attorney Ann Baldwin, Asst. Corp. Counsel
City of Bristol
City Hall, 111 North Main Street
Bristol, Connecticut 05010

MS,  Dorothy I<. Lanzarotta
Personnel Director, City of Bristol
City Hall, 111 North Main Street
Bristol, Connecticut 06010

1ominick A. Lucenti, Deputy Director
:ouncll  #4,  AFSCME, AFL-CIO
'42  Worthington Ridge
ierlin,  Connecticut 06037

CERTIFIED (RRR)


