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'STATE OF CONNECTICUT
LABOR DEPARTMENT .

CONNECTICUT STATE BOARD OF LABOR RELATIONS

'In the matter of :
i

E. P. HAYES, INC. : Case No. U-4498
:

- and - : Decision No. 1747
:

LOCAL 1303 OF COUNCIL #4, AMERICAN :
FEDERATION OF STATE, COUNTY AND

May 3, 1979
:

MUNICIPAL EMPLOYEES, AFL-CIO :

A P P E A R A N C E S :- - - m m - - - -

Martin Ames, Esq.,
for E. P. Hayes, Inc.

William S. Zeman, Esq.,
for Local 1303 of Council 54,  AFSCME

DECISION and ORDER

On June 20, 1978, an Assistant Agent of the Connecticut State
Board of Labor Relations (Board) issued a complaint against E. P.
Hayes, Inc. (Company) alleging in substance that it had discharged
certain named employees, viz. Gary Lloyd, Arlene Andersen, Gloria
Sokolis, Betsy Hare, and Jeanette Hart, because of their membership
in and support of a labor organization in violation of the Connec-
ticut State Labor Relations Act (Act).

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on August 23, October 30,
and December 7, 1978. At the hearings the parties appeared, were
represented by counsel, and were fully heard. Both parties filed
written briefs.

On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. E. P. Hayes, Inc., is an employer within the meaning of
the Act and has at all material times operated school buses under
contracts with various boards of education including that of Enfield,
Connecticut.

2 . Council #4, AFSCME, AFL-CIO, is a labor organization within
the meaning of the Act.

3 . The Company maintains a depot at Enfield  at which it keeps
and provides maintenance for school buses uses in the service of
the Enfield  board of education and also for buses in the service
of the East Windsor board of education.

4. The Enfield depot has at all material times been under the
charge of Michael Hayes, brother of Edward Hayes, Jr., president of
the Company. .
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5. Directly under Michael Hayes at,Enfield  were two despatchers,
Linda Bellefleur for the Enfield  buses and Linda Joseph for the East
Windsor buses. The despatchers had supervisory status.

6. On and before March 16;1978, Arlene Andersen, Jeanette
Hart, Betsy Hare, Gloria Sokolis, and Gary Lloyd were employed by
the Company as bus drivers for the Enfield  board.

7. During the winter of 1978 these employees became interested
in joining a labor organization and Anderson talked on the telephone
with a representative of the Union, Donald Beecher, and asked him to
come to her home to tell employees about the Union. Beecher agreed
to come.

8. A meeting was held at Andersen's home on the evening of
Thursday, March 16, 1978, at which all the employees named in para-
graph 6, suora,  except Sokolis, were present. Elizabeth Cadmus was
also present.

9. Cadmus was not in favor of unions but attended the meeting
at the urging of a friend to see what the Union had to offer.
Cadmus' attitude toward unions was well known among the employees.

IO. Sokolis was asked to attend the meeting and wished to do
so but was prevented by automobile trouble.

11. Union cards were handed out at the meeting so that those
.in attendance might sign them and get other employees to sign them.
Cadmus took no cards. The others took cards, signed cards and
solicited other employees to sign them.

12. On or about March 20, 1978, Sokolis asked a group of drivers I
whether anyone had a Union card and Gary Lloyd got one from Betsy
Hare and handed it to Sokolis who then signed it. All this occurred
in the Company's outer office at the Enfield  depot in the presence
of Bellefleur and Joseph.

13. In February, 1978, Andersen and Hare stated their belief
that the depot should be unionized to Michael Hayes and Bellefleur
in the office. A discussion ensued in which Hayes questioned the
desirability of a union.

14. On March 20, Michael Hayes terminated Lloyd's employment;
on March 21 he terminated the employment of Andersen, Sokolis, and
Hare.

15. Thereafter, and before her termination, Hart asked Belle-
fleur whether these terminations had been because of Union activity
and said: "Linda, if they were fired for the damn Unions, then I
want you to know that I am the 'head honcho,' that I have started
it." (Tr. 177)

16. On March 23, Hart's employment was terminated by Michael
Hayes.

17. Lloyd did not appear at the hearing and there is no suffi-
cient evidence to sustain the complaint on his behalf.

18. About a week after the discharges Michael Hayes stated in
the presence of several employees at a morning coffee break that
"he had fired the girls because of the union activities!' and that
"they might be going bankrupt." (Tr. 129). There was no reference
to Lloyd in this conversation.

19. The reason given by Hayes for discharging Andersen and
Sokolis at the time of termination, was that they had swept trash
out of buses onto the depot grounds.
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20. Andersen and Sokolis swept buses as an extra job for extra
pay. They were supposed to sweep the trash into boxes to be found
in the buses or supplied elsewhere at the depot. On the occasion
In question no boxes were in the buses and Sokolis was unable to
find any at the mechanics station where they sometimes were kept.
No inquiry was made of Bellefleur about boxes.

21. On other occasions employees had swept trash from buses
onto the ground and on March 21 an employee named Antoinette Arm-
strong had done so. No disciplinary action had ever been taken on
this account; no warnings had been given; no rules promulgated.
Armstrong was not interested in the Union and was not disciplined
because of the incident of March 21 although it was called to
Bellefleur's  attention.

22. The reason given by Michael Hayes for discharging Hare,
at the time of termination, was refusal to perform assigned duties;
more specifically that she had refused to drive a bus assigned to
her.

23. Hare explained her refusal as based on the defective condi-
tion of the bus in that it was excessively hard to steer. The Com-
pany called a young male driver to testify that he was able to steer
it without undue difficulty.

24. The reason given by Michael Hayes for discharging Hart was
that she had written on a vehicle defect card that the bus assigned
to her was 'la piece of junk."

25. Michael Hayes was in attendance at the hearings but was
not called by the Company to testify. He was called by the Union
to testify on two occasions: (1
manual and policy manual, and (2 on the issue whether a driver,1

concerning the Company's service

Mary Callahan, occupied a supervisory position. On the first occa-
sion the Company had no cross-examination, explaining that it reserved
the right to call him as its own witness. On the second occasion
the Company's attorney cross-examined but only within the scope of
the direct examination.

26. It did not appear from the evidence before us that any
other employee of the Company had been discharged or even disci-
plined for any reason before the terminatiornin question.

27. The reasons given for the discharges by the Company were
not the real reasons.

28. Andersen, Hart, Hare, and Sokolis were discharged for Union
activity.

29. Because of their discharges other employees who had signed
Union cards gave directions that their cards be destroyed.

Conclusions of Law

1, The discharges of Arlene Andersen, Betsy.Hare, Jeanette
Hart, and Gloria Sokolis constituted unfair labor practices and
violations of section 31-105(5)  of the Act.

2. There was no sufficient evidence to support the complaint
insofar as it embodies a claim on behalf of Gary Lloyd.

3. The complainants named in paragraph 1, sunra,  should be
reinstated with back nav with interest at the legal rate from the
time such pay should have been received but with-deductions of
amounts actually received in other employment during the period
of discharge (unless that employment would have been acce ted in
addition to the complainant's employment with the CompanyP .
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Discussion

This case turns entirely on the credibility of witnesses. The
Company claims that there'was no evidence to show that its managing
employees knew of the complainants' activity on behalf of the Union
and that such knowledge must be shown before the Company can be
found to have discharged them for union activity. It also invokes
the unquestioned proposition that complainants have the burden of
proof on the issues raised in the complaint. We agree with these
legal contentions but find them inapplicable to the facts of this
case. We find that Andersen, Hart, Hare, and Sokolis were discharged
for their activity on behalf of the Union and not for the reasons
given to them by Michael Hayes at the times of their discharges.

We find that Michael Hayes must have known that the complainants
were active in trying to bring the Union into the Enfield  depot of
the Company. The Company claims that there was no sufficient evi-
dence to show this but this contention ignores the testimony of Rene
Hirth that Michael Hayes said ,that he had fired the girls because of
their union activities. If -this testimony is believed it certainly
covers the whole ground , and affords the basis for an inference
that Ha;.es knew of the union activity of the persons he fired because
of it. The only auestion is whether Hirth's testimony is credible
but this is a serious and difficult question.

There is much to cast doubt on Hirth's credibility. In the
first place employers do not often make statements of this kind in
front of emolovees. But thev sometimes do as our ohm  emerience
tells us. See-L. Suzio Construction Co. v. CSBLR, 148 C&n.. 135, 139.
'And Michael Hayes appeared from some of the evidence to be an impul-
sive and headstrong man who might make such a statement.

Mirth's credibility is also put in doubt by the fact that he
was himself discharged bv the Comoanv  shortlv after the incident he
testified to on grohds  that he believed were unjust. E!oreover,  his
testimony placed Hayes' statement in no context; he said it was
simply blurted out.

Another source of doubt is the testimony of Timothy Wiese to
the effect that he was present when the statement was said to have
been made and that he did not hear it. Even if this testimony is
fully credited, however, it is not conblusive. People simply do not
hear everything that is said in their presence. Often they are pre-
occupied with their own thoughtsorsimply inattentive.

Against these factors which throw doubt on Hirth's credibility
must be set one outstanding fact: Michael Hayes, although present
throughout the hearings, never denied making the statement attributed
to him by Hirth. He alone knows best whether he actually made it,
and when he was charged with making it it would have been natural to
deny it if he knew that the charge was false. Had he denied under
oath that he made the statement we would probably have rejected
Hirth's testimony with all its flaws. Since Hayes did not deny
making it we conclude on balance that Hirth's version was probably
substantially true, in spite of the doubts cast on his credibility.

Cuite aside from Hirth's testimony there is much evidence to
support the complaint. The whole pattern of discharges itself
strongly suggests that they were for union activity. A meeting
with a Union representative was held on March 16th. Within a week
all those who had attended it were discharged except for Cadmus who
was not a Union sympathizer. The reasons given for discharge seem
insufficient to justify so drastic an action (except possibly in
Hare's case). No record of past discipline of any complainant was
shown. No warnings had been given. One offense (sweeping trash
on the ground) had occurred before without eliciting even a repri-
mand or warning. On March 21st itself another non-union driver did
the same thing without incurring any discipline whatever, Hart's
offense seems relatively trivial.
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It is not our function to determine whether a discharge was
for good cause or was justified; but only whether it was motivated
by the employee's union activity. But where the reasons given by
the employer for discharge appear to be out of line with industry
practice generally - that is where they seem relatively trivial
for so severe a penalty - that fact may tend to show that the given
reason was not the real one. Of course a Company may be more severe
than employers generally without offending the Act, but in this
case there is no evidence of a past pattern-of severity in meting
out discipline. So far as the record shows these were the only
discharges in the Company's history. Moreover, Michael Hayes did
not take the stand to justify them or even to deny that they were
for union activity. On this state of the evidence the most probable
explanation for the discharges appears to be union activity. Of
course, it is possible that the axe fell on just those employees
who were trying to bring in the Union, within a week of their first
concerted effort, for the various reasons given by Hayes at the
time, but this explanation would strain coincidence to the utmost.

Other evidence also points to the conclusions we have reached
though perhaps less dramatically. The Company urges that there was
no evidence to show its knowledge of the complainant's activity on
behalf of the Union but that is not the case. In addition to what
has been said above, it also appeared that Sokolis asked for and
signed a Union card in the presence of supervisors on the day before
her discharge; that hndersen and Hare had expressed their wish for
a Union in the presence of a supervisor and Michael Hayes himself
during a conversation in February; and that Hart had told a super-
visor that she was the "head honcho" in trying to bring in the Union
on the day before she was discharged. None of this testimony was
contradicted.

Upon the whole record the conclusion seems almost inescapable
that the real reason for discharging Andersen, Hare, Hart and
Sokolis, was their activity on behalf of the Union. This being so,
the appropriate remedy is reinstatement with back pay together with
interest at the legal rate.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Connecticut State Labor Rela-
tions Act, it is

ORDERED, that E. P. Hayes Co., Inc.,

I. Cease and desist from discouraging membership in the
Union or any other labor organization by discrimination in regard
to hire or tenure or in any term or condition of employment.

II. Take the following action which the Board finds will
effectuate the purposes of the Act:

(a) Offer reinstatement to the positions held
before discharge to Arlene hndersen, Betsy Hare, Jeannette
Hart, and Gloria Sokolis, without loss of seniority or any
prejudicial condition;

(b) Make whole each of said complainants for loss of
pay suffered by each during the period between the date of
her discharge and the date when reinstatement is offered
to her, together with interest on the amounts she should
have received at the legal ratc,butdeducting  the amounts,
if any, that she actually received from other employment
during said period (excepting such other employment as she
would have accepted in addition to her employment with the
Company);
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(c) Post immcdintely  oxd loavc posted for a period
of sixty (GO) consecutive days from the date of posting, in
a conspicuous place ~;!:cre t'nr c-.q~loyces invo%vcd c~st0mnril.y
assemble, a copy of this Decision and Order in its entirety;

Cd) Notify the Connecticut State ~3:xcird of Labor Rela-
tlOtlS at its office in the i.ai.)or  Department  building, 200
Folly Brook 11oulevr~rd, VIL'til~?i'SfiC!LCl, Cnnnsticut  , within
thirty  (30)  dilys of the  1*ec~:!.pk of Lids  Decision  and Order
of ,the steps tzken by the E. P. Ikyes, l'nc, to comply tlwre-
with;

c0NNEc!'riCu"i  SIATE J3OARD OF LhBOR REL/\TLONS

s/ Gerald P. Crean, Jr.
G * r:lmFt~x. : -

.  .

TO:

Donald Beecher, Staff Rqweseniative
Council #4, AF:JCZ.ZE, AFL-CIO
742 Vcrthington  Ridge CiSi.TiFIED (RRR)
Berlin, Connecticut 06017

Villiam  23. Zeix~n, Esq.
18 North Nain  S-treet
Vest ~artforct,  Connecticut C6IO7
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