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DECISION
and

DISMISSAL OF COMPLAINT

On December 27, ,19'7'7,  Federation of Technical College Teachers,
Local 1942, AFT, AFL-CIO Union) filed with the Connecticut State
Board of Labor Relations I Board) a complaint alleging that the Board
of Trustees for the Connecticut State Technl.cal  Colleges (Respondent)
had engaged and was engagin

7
in practices prohibited by the State

Employee Relations Act (Act . On March 3, 1978,  the Union filed a
supplemental statement of facts. These pleadings allege in substance:

1. A unilateral change in terms and conditions of employ-
ment with respect to the determination of qualifications
for promotion; and

2. Anti-union animus by an agent of the Respondent, with
respect to promotions at Hartford State Technical
College during the year 1977.

Respondent filed an answer admitting some allegations, denying the
gist of the charges, and setting up certain new matter and objections
in law.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearings on July 6, August 1, and
September. 14,. 1978,  at which the parties appeared, were represented
by counsel and were fully heard. Both parties filed written briefs.

On the basis of the record before us we make the following
findings of fact, conclusions of law, and order.



Findings of Fact

1. The board of trustees for the Connecticut State Technical
Colleges is an employer within the meaning of the Act.

2. The Federation of Technical College Teachers, Local 1942,
AFT, AFL-CIO, is an employee organization within the meaning of the
Act and at all times since March 10, 1976 has been the exclusive
statutory bargaining representative of a unit consisting of the
faculty members of the state technical colleges facuIties  (with
exceptions and additions not here material).

3. The Union negotiated with Respondent in attempts to reach
a collective bargaining agreement. In December of 1976 the Union
and some of its members became dissatisfied with the progress of
negotiations and on December 16th many faculty members engaged in
a concerted refusal to teach scheduled classes by picketing a meet-
ing of Respondent.

4. On March 21, 1977, the Union induced and encouraged faculty
members to engage in a strike which lasted four days. About 20 of
the 46 faculty members reported for work during the strike.

5. The facts stated in paragraphs 3 and.4, and the identity
of the individuals supporting and opposing the job action and the
strike were known to Dr. Lawrence L. Barrell, president of Hartford
State Technical College, and to Respondent.

6. There is no sufficient basis for finding anti-union bias
or conduct on the part of Barrel1 or Respondent before the events
described in paragraphs 3 and 4, supra.

7. At the time the complaint was filed there were four fully
operative technical colleges and one in the process of being estab-
lished.

a. The procedure for faculty promotions at the four colleges
had for some years been as follows: At each college a faculty
advisory promotions committee was appointed. The function of these
committees was to screen applicants for promotion by determining
whether they met the minimum criteria and to make recommendations
for and against promotion to the president. These recommendations
were not binding on the president; he had discretion in making
recommendations to Respondent after considering the committees'
recommendations, exercising his discretion, and discussing the
overall budget situation with the other presidents. Respondent
had the ultimate authority to make promotions.

9. With respect to details there was variation in the prac-
tices among the colleges but in essential elements they conformed
to the description in paragraph 8, supra.

10. There was no uniform practice for the presidents to accept
automatically the recommendations of the committees. The extent to
which a president deviated from the recommendations varied  among the
colleges. At Hartford, there had been at least one instance during
Barrell's  presidency where he rejected a committee recommendation.
At some colleges instances were more frequent.

11. The minimum criteria were stated in terms of earned degrees
and experience. For some requirements there were equivalents and in
assessing equivalence there was some room for judgment,

12. On at least one prior occasion the Hartford committee and
president had recommended for prbmotion to the rank of professor a
man who did not have the stated degree requirement and Respondent,
after demurring, had made the promotion on the basis of such factors
as long and valuable service, experience, etc.
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13. On May 24, 1977, ,the faculty committee at Hartford made
the following recommendations to the president:

"Recommendations of the Faculty Promotions Committee are
as follows:

PROFESSOR
MOST PROMOTABLE PROMOTABLE
Dr.  J. Grabinski Mr. G. Cormack , .

Mr. A. Howard
Nr.  R. Lugli

ASSOCIATE PROFESSOR
MOST PROMOTABLE (in order

of ranking)
PROMOTABLE (in alphabetical order)

Mr. J. Madden Mr.  Abbott
Mr. J. Crevier Ms. Bell Mr. Lettiere
Mr. S. Bystrowski Mr. Brunone Mr. Perruccio

Mr. Haddock Mr. Powlishen
. Mr. Lepore Mr. Russo

ASSISTANT PROFESSOR
MOST PROMOTABLE
Mr. J. Leonard"

14, Grabinski was president of the local Union and had partic-
ipated in the job action and the strike.

15. Madden had formerly been president of the local Union and
had participated in the job action and the strike.

16. Crevier and Bystrowski were Union supporters and had par-
ticipated in the strike.

17. Gross, Howard, Brunone and Leonard had not participated in
the job action or the strike.

18. Barrel1 recommended the following promotions: Gross and
Howard to professor; Brunone to associate professor; Leonard to
assistant professor.

19. This action was taken by Barrel1 after he had reviewed the
committee's recommendations and the qualifications of the applicants.
He personally rated each applicant by giving him a score for each
factor suggested in guidelines found in written policies adopted by
the state board of education in 1967.

20. Barrel1 believed that Gross deserved promotion although
he lacked the required degree because of the same considerations
that prevailed in the former case noted in paragraph 12, supra.

21. In differing from the committee Barrel1 was not prompted
by an intent to discriminate against Union members because of any
activity protected by the Act.

Conclusions of Law

1. The fact that the president in exercising his discretion on
promotions disagreed in 1977 with the recommendations of the faculty
advisory promotions committee on-more  applicants than he had in the
past does not constitute a material change in conditions of employ-
ment nor a mandatory subject of bargaining.
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2. The evidence fails to show any discrimination against
members of the bargaining unit because of membership in the Union
or support of any leg4timate  union activity.

3. Reprisals or discrimination against members of the bar-
gaining unit because they engage in or support activity forbidden
by the Act (a strike) do not constitute a violation of the Act.

Discussion

The Union's claims fall under two main heads: (1) a unilateral
departure from prior practice, and (2) discrimination against fac-
ulty members recommended for promotion by the faculty committee
because those passed over were active supporters of the Union and
were known to have engaged in activity on behalf of the Union. We
reject both claims for the reasons that follow.

I.

The Union urges that conditions and procedures for promotion
within the bargaining unit are mandatory subjects of bargaining and
that an employer's unilateral material change of existing practices
with regard to these matters (after a bargaining representative has
been certified) constitutes a refusal to bargain in good faith and
a violation of the Act. As a claim of law this contention is valid
but we find no material change of practice here within the meaning
of the rule.

So far as procedure goes, what was done in 1977 conformed
essentially to past practice, Each of the constituent parties
performed the role that it had in former years. The committee
considered the applicants, screened them, and made recommendations
to the president. The president considered these recommendations,
.made  his own review of the applicants, exercised his discretion and
made his recommendation to Respondent. Respondent acted favorably
on those recommendations.

What the Union complains of is that Barrel1 disregarded the
"peer evaluationst' of the committee and made different recommenda-
tions of his own.

If, of course, the evidence showed that Barrel1 disregarded or
ignored the committee's recommendations entirely, that might indeed
amount to a departure from past practice. But the evidence did not
show that. It indicated instead that Barrel1 considered the recom-
mendations but disagreed with them after m,aking  his own appraisal of
the applicants. The Union does not claim that Barrel1 was bound by
the recommendations. It says in its brief:

"It is not the Union's contention that the promotion com-
mittee recommendations were binding or that the president
was without discretion in making promotions.tf (Br.  P. 9)

The gist of the complaint is that before 1977 the president had
followed the recommendations in most cases whereas in 1977 he departed
from them in three out of four instances.

If the evidence showed that the president had invariably accepted
the committee's recommendations - that he simply rubber-stamped them -
it might tend to show a practice by the president to forego the dis-
cretion admittedly vested in him. What the effect of such a showing
would be we do not decide; the showing is not made here. Although
departures from committee recommendations were not frequent they
occurred frequently enough at Hartford and elsewhere to negative the
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abdication of responsibility on the part of the presidents including
Barrell.*

If, then, the president had discretion to accept or reject the
recommendation; if he had not abandoned that discretion by practice;
and if he did not ignore the recommendations, what was the practice
from which he departed? What it comes down to is simply this: the
president exercised his discretion to disagree with the committee in
a larger proportion of cases than he had on prior occasions. But to
erect the number (or proportion) of disagreements into a practice
that may not be varied without negotiation is to deny the essential
nature of discretion. Each person who has discretion has the right
to exercise it without limitation on the number of times that it
must produce the same result as the exercise of discretion by another
person or body. It is an individual thing reflecting an individual
judgment, on each occasion of its exercise, or it is not true dis-
cretion.

The dissent finds a departure from past practice in BarrellIs
recommendation of Gross to the post of professor "without a Master's
degree and without the recommendation of the Promotions Committee."
But here again we believe that a crystallization of the particular
'way  an admitted discretion was exercised in the past into a practice
that must be followed in the future (unless a.change is negotiated)
would effectively deny the essence of discretion.

It is true that a pattern of decision may sometimes afford an
inference that discretion was abused or prompted by forbidden motives.
The Union claims that this is the case here and this is indeed a
factor to be considered under the second head of argument. But that
would be a separate and independent ground for finding a prohibited
practice; it cannot operate to impose any restriction on the exercise
of genuine discretion in the guise of past practice.

II.

The Union claims that Barrel1 and Respondent passed over certain
individuals for promotion because of their Union membership and activ-
ity. If that were so it would constitute a prohibited practice.
Barrel1 says that Union affiliation and activity played no part in
his decision, but that does not prevent the Union from proving the
intent circumstantially if it can, There is here no sufficient evi-
dence tending to show anti-union bias or conduct on Barrellts  part
before the job action and strike in December of 1976  and March of
1977. It is true that decisions of his were on two occasions the
subject of grievances and arbitration but we find in this nothing
to support an inference of anti-union bias. On one occasion the
president's action was upheld by the arbitrator; on the other a breach
was found but the arbitrator made it clear that there was no bad faith
but simply an interpretation of the contract that the arbitrator did
not agree with. There was also evidence that Barrel1 was regarded as
fair before the events involved here.

The strongest evidence. of anti-union discrimination is the
pattern of Barrell's  actions on the committee's recommendations.
On the basis of this evidence the dissent concludes that the Union
made out a prima facie case of illegal discrimination which put the
burden on Respond-o show a legitimate reason for the apparently
discriminatory conduct. The weakness in this argument is that the

* It is true that in the case where Barrel1 rejected the recommenda-
tion, he came to agree with the committee later, on reconsideration
of the merits, This, however, in no way undercuts the admitted
existence of presidential discretion.



challenged conduct occurred after the illepal  strike (which con-
cededly was not protected activity when it occurred). It also, to
be sure, occurred after a good deal of legitimate Union activity
before the strike on the part of the candidates who were passed
over. In this state of the record we think it more probable that
the discrimination (if any) was motivated by the illegal strike
than by the legitimate prior activity which had not theretofore
occasioned .any  anti-union conduct on BarrellIs  part. On this view
of the evidence it becomes clear that the Union did not meet its
burden of showing conduct which discriminated against activity pro-
tected b the Act (unless the doctrine of condonation should be
accepted .3

The dissent disagrees with our conclusions that Barrel1 was
not shown to have harbored anti-union animus before the strike and
that if any such animus entered into the matter of promotions it
was probably engendered by the strike. But the dissent points to
no hard evidence of anti-union conduct before the job action and
the strike.* It points instead to possible sources of animosity
(e.g. the friction in negotiations in which Barrel1 was not directly
concerned) that "may have embittered Barrell." (emphasis supplied).
This seems speculative to us but we agree that conclusions different
from ours might be drawn. The question is largely one of weighing
the evidence including credibility of the witnesses and assessing
the relative probability of competing inferences. It is our judg-
ment, that on the whole record and the balance of probabilities, no
legitimate Union activity played a significant part in influencing
Barrell's  or Respondent's actions; that if any Union activity was a
substantial factor in their decisions, it was the strike.

III.

The dissent concedes that the strike was illegal unprotected
activity when it occurred. It relies, however, on the fact that in
settling the strike the State agreed that there would be no further
reprisals against strike-s,  and on the doctrine of condonation
developed by NLRB and upheld by federal courts of appeals. As we
understand it this doctrine is that under certain circumstances an
employer's condonation of past conduct, which was unprotected and
even illegal when engaged in, transforms it by some strange alchemy
into legal activity protected by the Act. Behind the curious logic
is the pragmatic notion that reprisals keep controversy alive and
that wiping the slate clean will promote labor peace and further
the broad urposes of the Act.
v. NIRB,  425 F. 2d 97,  103 (7th c"i"::  ;$;j

Jones & McKnight,  Inc.

We doubt whether this doctrine, if we should accept it at all,
is properly applicable to the present case. The Act provides:

"Section 5-279. Strikes by state emulovees  orohibited.
Nothing in fihis Act/  shall constitute a grant of the
right to strike to state employees and such strikes are
prohibited."

The national labor statutes have no counterpart to this categorical
and sweeping prohibition. Strikes in the private sector do not con-
travene either federal or state labor policy. The impropriety in
cases of condonation consisted in the breach of a no-strike clause
in the parties' collective bargaining agreement or violence occurring
as the by-product of a legitimate strike. In a few cases the con-
duct was at least arguably a statutory unfair labor oractice.  See,
e,g.
1972);

NLRB v. Cast Optics; 458 F. 2d 398, 7 9 .LRRM  3093
Confectionery Drivers v. 3 1 2

(3rd CirI~
NLRB, F. 2d 52108, WIM 2163.

* The appointment of a disproportionate number of non-supporters
of the Union as faculty committee chairmen also occurred after the
strike.
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It may well be that in situations like these we should adopt
the condonation doctrine. But in upholding such a ruling by NLRB,
Judge Waterman, speaking for the Court of Appeals for our CirCUit,
cautioned that "some union activities may be so offensive to the
policies of the Act as to withdraw from the wrongdoers the protec-
tion of the Act in perpetuity." Confectionerv  Drivers v. NLRB,
supra, 52 LRRM at 2166, footnote 2. While this caveat may be
couched in overdramatic language, we think its essence applies
to the case before us and that rights under this Act may not be
predicated on conduct that openly and flagrantly defies the pro-
hibition against strikes found in the very Act whose protection
is sought even where there has been an amnesty agreement.*

We recognize that strong arguments can be made in favor of,
as well as against, allowing public employees to strike but that
is beside the present point. These arguments have been urged on
the General Assembly and no doubt will be again. For the present
the Legislature has answered them by the categorical prohibitions
set out above. This is the policy of the Act declared in the
strongest terms possible. As long as it stands an open and flagrant
violation of it strikes at the very foundations of ordered,liberty
in a democratic society.** It is the use of a weapon unequivocally
forbidden by law. The condonation that follows is too often the,
product of the very illegal pressure that is condoned; it is, to
borrow the Supreme Court's metaphor, a fruit of the poisonous tree.
We do not think that such a coerced amnesty should be available to
decontaminate conduct that openly flouted the Act.

Nor, in present context, are we persuaded by the dissent's
resort to pragmatism. The Act, to be sure, does aim at labor peace
and reprisals do tend to keep controversy alive. But reprisals are
by no means the only threats to labor peace. In our experience few
things are more divisive or more productive of bitterness than
illegal strikes. Amnesty wrested under the pressure of such strikes
tends to encourage future resort to them; indeed it has often emas-
culated effective sanctions against them. Application of NLRB's
condonation doctrine in this case would be a long step toward
nullifying the State's declared public policy. We do not think
this Board should take that step.***

* We have no power to determine, and do not determine, whether the
amnesty agreement is valid so as to support an action upon it, or
whether Respondent's conduct constituted contempt of court. We hold
simply that this agreement does not transform an unlawful strike into
activity protected by the Act we are charged with administering.

** We recognize that the moral quality of open disobedience to law
may be affected by ethical or religious principles. An appeal to
principle has a hollow ring, however, when "principle" coincides so
nearly with self interest as it does in most illegal strikes, The
evidence does not reveal the objective of this particular strike.
That might be relevant in proceedings to enforce the amnesty agree-
ment or to hold Respondent in contempt of court. The question
whether to adopt NLRB's  condonation doctrine should be decided on
a view of the general picture.

*** The dissent suggests that this position is inconsistent with
our earlier decision in Town of East Hartford, Dec. No. 938 (1970).
Those of us who participated in that decision disagree. We did not
in 1970 take a light view of illegal strikes or think that they con-
stituted activity protected by the Municipal Employee Relations Act.
Our decision there was based rather on a belief that the legislative
history of MERA disclosed an intention to make court action the
exclusive remedy for this kind of illegality. We now think that
this belief was mistaken, as does our dissenting colleague. See
Derbv Education AssIn, Dec. No. 1678 (1978).
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O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective
Bargaining for State Employees, it is

ORDERED, that the complaint herein be, and the same hereby is,
dismissed.

CONNECTICUT STATE BgARD  OF LABORRLATIONS

DISSENTING OPINION

I must dissent from the majority's opinion because (1) I believe
the Respondent's promotion decisions were motivated, at least in part,
by a desire to discriminate against faculty members for lawful Union
activities, and (2) the Respondent's agreement with the Union not to
impose any employment sanctions for the strike ended its privilege to
discriminate because of otherwise unprotected strike activity.

I.

State employees' protection for engaging in union activities is
contained in Sec. 5-271(a)  of the collective bargaining statute:

"Employees shall have, and shall be protected in the
exercise of the right of self-organization, to form, join
or assist any employee organization...and  to engage in
other concerted activities for the purpose of collective
bargaining or other mutual aid or protection, free from
actual interference, restraint or coercion."

These protections are given substance by two prohibited practices for
whose violation the Board provides a remedy.

"Employers or their representatives or agents are
prohibited from: (1) Interfering with, restraining or
coercing employees in the exercise of the rights guaran-
teed by section 5-271... (5) discriminating in regard to
hiring or tenure of employment or any term or condition
of employment to encourage or discourage membership in
any employee organization.tt Sec. 5-272(a)

This, case concerns the claim that faculty promotions at the
Hartford State Technical College interfered with employee rights by
discrimination discouraging union activity and membership. At the
time Barrel1 and the Board of Trustees made the promotion decisions
in question the faculty in Hartford was sharply divided between
union supporters and anti-union faculty or administration supporters,
There was testimony that two-thirds of the faculty supported the
Union and Barrel1 testified that only 20 of 48 full and part-time
faculty showed up for work during the strike. (Tr. 14, 33, 220).
Barrel1 was very aware of the divisions within the faculty and the
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effect the promotion decisions would have on reducing or increasing
the tense labor relations atmosphere. (Tr. 14, 224). The necessary
and intended effect of the promotion decisions was to discourage
union activity and membership because (I) the four faculty members
promoted were either vocally anti-union or obvious administration
supporters; (2) the four faculty members that were highly recommended
by the Faculty Advisory Promotion Committee (tIFAPC"),  yet passed over
for promotion, were active and prominent union supporters; (3) the
FAPC recommendations were credible because its members were chosen
by Barrel1 and it took special care to assure selection based on
merit; (4) the decisions of Barrel1 and Respondent were an unprece-
dented wholesale repudiation of FAPC recommendations, and it marked
the first time in the system that a Professor was chosen without a
Master's Degree or the support of a FAPC, and (5) Barrell's  indepen-
dent evaluation of applicants was based on grossly insufficient
evidence which should have led him and Respondent to place greater
reliance on FAPC recommendations.

Faculty Chosen for Promotion. Those chosen for promotion were
distinctive in their anti-union beliefs and pro-administration view-
point. Dr. Barrel1 really went to bat for Thomas Gross who was
promoted to Professor even though FAPC unanimously voted that he
was not qualified for promotion. (Tr. 43, 178). Gross was the
Acting Dean of Instruction and Barrell's ri ht hand man during the
union activity before and after the strike 7Tr. 216). He was the
person who checked up on faculty members to see if they attended
classes during the strike (Tr, 222). Peter Brunone was very vocal
against the Union and believed the Union had no place in an academic
environment (Tr. 131). Barrel1 testified that John Leonard was
strongly identified as not being supportive of the Union, and was
very vocal in his opinion (Tr. 228). Barrel1 included Andrew Howard,
along with Brunone and Gross, as being persons he believed were per-
ceived as not identified with the Union (Tr. 228). None of these
four promoted engaged in the strike or picketing and there was no
evidence that they engaged in any union activity. This was certainly
a distinctively anti-union group in a faculty that was two-thirds
Union supporters, and Barrel1 was fully aware of it.

Facultv  Passed Over for Promotion. Four individuals were
recommended by FAPC as Most Promotable for Professor and Associate
Professor, yet none of these were chosen. They were as clearly pro-
union as those chosen were anti-union. The only person listed as
Most Promotable for Professor was Dr. Grabinski who was the current
Union President at Hartford. The highest rated Most Promotable for
Associate Professor was J. Madden who was the previous Union Presi-
dent and current Vice President of the statewide Union (Tr. 135).
Bystrowski was the strike organizer at Hartford and Crevier was not
active in Union activities but he honored the picket line during the
strike (Tr. 134). Grabinski and Madden were, by virtue of their
positions, symbols for Union activity in Hartford and throughout the
Technical College system. kll union activities for the past few
years operated under their direction. Discrimination against these
individuals, more than anyone, would serve as a lesson that union
activity is not good for one's career.

Under the circumstances in Hartford, the obvious preference in
promotions for anti-union faculty over more highly recommended
prominent union supporters is strong evidence of discrimination
because of union activity. I am not suggesting that Union officers
cannot be passed over for promotion,
violating the Act.

they obviously can be without
But when such an obvious pattern emerges which

has the necessary effect of discouraging union activity it creates
the presumption that the action was intended to discourage union
activity. Of course, if the FAPC was packed with Union supporters

. who ignored qualifications, or FAPC recommendations were customarily
ignored, then the force of the apparent anti-union pattern would be
diminished. This is not the case.
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Facultv  Promotions Committee Credible. The six FAPC members
were chosen by Barrel1 from faculty nominations (Tr. 237),  with
two replaced each year (Tr. 37). They were split evenly between
those who supported the Union and those who did not (Tr. 15). It
was thus a bipartisan panel for deciding faculty qualifications
for promotion. The committee members at their first meeting ex-
pressed concern which had been passed on to them by other faculty
members "regarding whether the upcoming promotions might be used
in some way to reward people who supported the administrative view"
(Tr. 16). To assure everyone that union activity would not be a
factor the FAPC resolved to do a more thorough job than in recent
years (Tr. 38, 161, 165). FAPC held seven meetings and deliberated
for thirty hours (Tr. 38, 49); it closely followed the 1967 Policies
and Procedures for Promotions issued by the Board of Trustees (Tr.
17, 19, Exhibit 12); all applicants were interviewed (Tr. 18); the
input of department chairmen was solici.ted  (Tr. 63); and the same
procedures were used in 1977 as in the two previous years (Tr, 37).

In short, FAPC deliberations were fair and thorough. The
Respondent and Barrel1 never objected to the FAPC procedures and
never claimed the committee was biased. FAPC recommendations were
entitled to respect and thorough consideration and not massive
repudiation.

Departure from Past Practice. The Respondent admits that "it
is true that the recommendations of these committees more or less
have been followed by the respective presidents through the years"
(Tr. 9). At least in Hartford, it was unusual for the President
not to follow the FAPC recommendations. While it is true that this
past practice does not elevate the FAPC recommendations to binding
determinations, the disregard of these recommendations does bear on
the motives of Barrel1 and the Respondent. In at least two respects
Barrell's  disregard of the 1977 recommendations is unprecedented.
First, in his promotion of Gross, who FAPC found did not meet the
minimum requirements, and second in his complete disregard of four
recommendations as Most Promotable to the two most important posi-
tions, Professor and Associate Professor.

The 1967 Policies and Procedures provides that it is the func-
tion of the Promotions Committee to "screen all applicants for
minimum academic requirements and evaluate the merits of each
applicant." It lists the following as the basic qualifications
for Professor: "a. Earned Doctor's Degree. b. 8 years of Approved
Teaching Ex erience.'

P
c.

(Exhibit 12 . Mr. Gross,
3 years of Approved Industrial Experience.t1
who was asked to submit an application by

Dr. Barrell, and subsequently was promoted over the Union local pres-
ident, did not possess a Master's degree and had little industrial
experience. (Tr. 286). The Respondent's 1967 Policies and Proce-
dures allows a number of substitutions for a Doctor's degree but
specifically states that no substitution is allowed for G Master's
Degree. The Promotions Committee voted 6-O that Mr. Gross should
no; be considered for promotion. In doing so, FAPC was acting within
its traditional and accepted role in evaluating minimum academic
requirements. It is true that in two instances, one in Hartford,
Respondent promoted individuals wi,thout  a Master's degree, but those
were exceptional individuals whose qualifications were recognized by
the Promotions Committee and who were actively pushed for promotion
by the Committee (Tr. 266-267). There was no past history anywhere
in the TeChniCal  College system of an individual being promoted to
Professor without a Master's degree and without the recommendation
of the Promotions Committee. Dr. Libbey, a non-union member of the
Promotions Committee testified that "the general consensus was that
the overall record of Mr. Gross7  was not sufficiently exceptionalr"
so as to override tEe minimum requirement of the masters." (Tr. 178).

On the basis of the evidence stated above I believe that the
Union has made out a prima facie case of unlawful discrimination.
This puts the burden on the Respondent to prove there was a legiti-
mate reason for the apparent discrimination against union activists
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and that such reason was the actual cause of its promotion decisions.
The discriminatory promotion decisions naturally had the consequence
of chilling employees' exercise of rights protected by the Act, and
I would thus find that the conduct was t'inherently  destructive" of
employee rights.

"When 'inherently destructive' conduct on the part of
the employer is involved, no direct proof of anti-union
motivation must be shown to establish a prima facie
case. The employer under the circumstances, has the
burden of exnlainine:  his actions to avoid the charge of
unfair laborApractice.tt Pine Grove Cemetery Association,
Dec. NO, I722 (l.g7g), p. 6; Vermont Ed, Assn. v. School
Directors, 100 LRRM 2006, IO68 (Vermont Supreme Court,
'me also Town of Winchester v. Corm,  St. Bd. of

(Conn.$eme  Court, July 11,
40 Conn. Law Journa:g;;j  2, pp 9, 15-16

.

In Radio Officer's Union v. NLRB, 347 U.S. 17, 44-45 (1954) the
United States Supreme Court stated the applicable principle.

‘L.&yn em lop Yer's protestation that he did not intend
to encourage or discourage finion  membershiE7  must be
unavailing where a natural consequence of his action was
such encouragement or discouragement. Concluding that
encouragement or discouragement will result, it is pre-
sumed that he intended such consequence."

Dr. Barrel1 sought to explain the promotion of Mr. Gross and
the other non-union supporters over those recommended by the Pro-
motions Committee by pointing to his numerical evaluation of their
qualifications. The crucial category was "teaching effectiveness"
which accounted for 60 out of 100 points. Dr. Barrel1 gave Mr. Gross,
Mr. Howard and Mr. Brunone 55 out of 60 points; Dr. Gravinski 30
points; and the three "Most Promotable" to Associate Professor from
35-50 points. (Tr. 255). The testimony shows that these evaluations
were highly subjective and based on far less reliable evidence than
the Promotions Committee decisions. Dr. Barrel1 testified that he
had no first hand knowledge of the applicants' teaching effectiveness
(Tr, 276); there was no input from the Dean of Instruction, as was
traditionally the case, because Mr. Gross, the Acting Dean, was a
candidate (Tr. 277); no input from Department Chairman on Mr. Gross,
Dr. Grabinski, Mr. Madden or Mr. Br strowski
individual faculty members (Tr. 1;

(Tr. 278); no input from
289

evaluation material (Tr. 279).
; and no use of formal student

The only basis for his decisions
stated in the testimony seemed to be discussions with students and
discussions with some candidates concerning their teaching problems.
But when Dr. Barrel1 was asked if his discussions with Dr. Grabinski
and Mr. Madden reflected upon their teaching effectiveness he replied
that it did not (Tr. 281). Thus the sole basis in the testimony for
Dr. Barrell's  negative evaluation of the highly recommended union
supporters was anonymous student comments.

Here the evidence falls short of showing a credible business
purpose because Dr. Barrel1 had no reliable evidence of the appli-
cants' performance because he had no input from the Dean of Instruc-
tion, Department heads, faculty members or first hand observation.
The situation was such that there should have been more reliance on
the Promotion Committee recommendations than in pas-years because
the President had substantially less information available for an
independent evaluation. Dr. Barrel1 had followed the Promotions
Committee recommendations in 1976, and with little deviation in
earlier years, but in 1977 with union leaders recommended for pro-
motion and union supporters and detractors known to everyone, he
chose to step in and pass over every union supporter recommended
for promotion in favor of administration supporters and union de-
tractors, From the above evidence it strongly appears that Barrel116
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poor evaluation of the union supporters,
from their peers' evaluation,

which differed significantly
was not a true reflection of their

teaching ability, but rather an evaluation of what he believed would
best assist him in administration of the college. Teaching Union
troublemakers a lesson and rewarding loyal administration followers
was his means of asserting authority and gaining cooperation from
the college faculty.

The majority opinion asserts that if Barrell's motive was to
discriminate because of union activity that it must have been because
of the illegal strike activity. There is no evidence to support this.
Barrel1 denies that the strike caused the promotion decisions and
there is no evidence that Barrel1 or Respondent were particularly
upset about strike activity. Respondent agreed to forgive the faculty
for their strike activity. (Exhibit 24). What stands out about the
persons passed over is that they are Union leaders, not just strike
leaders. Grabinski and Madden had considerable contact with Barrel1
on a wide variety of Union business. Most significantly, when Barrel1
was asked at the hearing whether Dr. Grabinski had worked during the
strike he replied, "I don't know whether Dr. Grabinski came in or
didn't. To answer your question, I will assume he wasn't in because
he was with the Union." (Tr. 220-221). When asked whether Mr. Madden
came in or stayed out during the strike he answered, "I know Mr.
Madden is a Union member and I assume he stayed out." (Tr. 221).
Thus it was that these two men were "with the Union" or a "Union
member" that stuck in Dr. Barrell's memory, not their illegal refusal
to work. It was prior Union activity which led him to believe they
participated in the strike rather than strike activity identifying
them as Union supporters. In addition, Barrel1 could not remember
whether Crevier or Brystrowski participated in the strike. (Tr. 222).
It does not appear from this evidence that the strike activity was the
cause of the discriminatory promotion decisions.

There was other Union conduct that may have embittered Barrel1
and the Respondent; bitter negotiations, grievances, arbitrations,
and picketing before the Respondent. The evidence shows that Respon-
dent tried to prevent the picketing of the Board of Trustees meeting
by denying all requests for personal leave for faculty who had classes
scheduled that afternoon (Tr. 233). This occurred before the strike.
In the fall of 1977 a disproportionate number (two-thirds) of non-
supporters of the Union were appointed faculty committee chairmen
(Tr. 33). While it is true that this action and the discriminatory
promotion decisions accurred  after the strike, there is no obvious
causal connection. The promotion decisions were announced over eight
months after the strike activity,, Barrel1 denies it influenced his
decisions, and he could not recollect the strike activity of those
passed over for promotion. The compelling pattern of discrimination
against prominent Union supporters in faculty promotions speaks of
union activity as the cause of the unprecedented decisions, and the
protections of the Act should not be narrowly construed. It seems
unreasonable, in light of the evidence here, to pick out four days
of illegal union activity out of many days of lawful union activity
and assume that the four days must have been the sole cause of the
discriminatory conduct.

II.

The majority believes that if discrimination because of Union
activity occurred it was caused solely by unlawful strike activity
which the Respondent could use as a basis for discriminatory promo-
tion decisions even though the Respondent by express written agree-
ment promised not to make any reprisals for the strike. On March 24,
1977 the parties signed a stipulation in the court case brought by
Respondent against the Union and individual members to enjoin the
strike. The settlement agreement recited the need to meet a legis-
lative schedule for submitting a collective bargaining contract; the
parties' agreement to engage in "intensive daily negotiations
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beginning forthwith, " that the parties believed were "likely to
produce such an agreement in time for legislative consideration";
the Union leadership's promise to immediately "recommend to the
membership that in light of improved prospects for a timely con-
tract they should return to work w.ithout  delay"; and most signifi-
cantly, "the Defendants recognize that it is proper that they not
be paid for days not worked and it is agreed between the parties
that no employment sanctions other than such pay sanctions will be
sought or imposed." ( emphasis added). .-

Among the Lmportant purposes of the Act are to promote settle-
ment of labor disputes and encourage harmonious labor relations.
See Connecticut State Board of Labor Relations v. Board of Education
of the Town of ITest Hartford 40 Conn. Law Journal No. 37, p. 6
‘(Supreme Court, March 13 19'9). Continuing reprisals because of
strike activity serve to'destroy harmonious labor relations. Jones
& McKnight, Inc. v. NLRB, 445 F. 2d 97, 103 (7th Cir. 1971). The
dispute must at some point come to an end if the task of employment
peace on the campus is to be accomplished. Although an employer is
privileged to terminate strikers and impose other employment sanc-
tions for illegal activity, an employer may not take such actions
after it has agreed not to make any reprisals. The policy is most
eloquent1

5
stated in NLRB v. Aladdin Industries, I52 F. 2d 377, 382

(7th Cir. :

"Unless we accept this settlement as the beginning of a
new era and the termination of past grievances, the dis-
puted issues will be hopelessly multiplied and we must
ignore the action of the parties who endeavored to close
the doors to a past which was filled with mistakes and
regrets, - and disappointments. Surely, the Board and
the court should accept the good faith agreements of
employees and employer when they settle their disputes.
We should not try to keep the fires of discord burning,
when the parties themselves are earnestly endeavoring to
permit a little harmony 'to creep in'."

The policy expressed in Aladdin is more generally known as the
condonation doctrine.

"Condonation can be found and is invocable only where
there is clear and convincing evidence that the employer
has completely forgiven the guilty employee for his mis-
conduct - and agrees to a resumption of the company-
employee relationship as though no misconduct had occurred.
The doctrine prohibits an employer from misleadingly
agreeing to return its employees to work and then taking
disciplinary action for something apparently forgiven."
Packers Hyde Association v. NLRB, 360 F. 2d 59, 62 (8th Cir.)

Our own Second Circuit Court of Appeals has stated its agreement
with the condonation principle involving unlawful union activity.

"Upon these facts we find substantial evidence to support
the Board's conclusion that Eskin,,through  the statements
of its attorney and plant manager...condoned the prior
unlawful actions of the striking employees. Condonation '
requires a demonstrated willingness to forgive the improper
aspect of concerted action, to 'wipe the slate clean'.
After a condonation the employer may not rely upon prior
unprotected activities of employees to deny reinstatement
to, or otherwise discriminate against, them. NLRB v. E.A.
Laboratories, 188 F. 2d 885, 28 LRRM 2043 (2 Cir. 1951)
cert. denied, 342 U.S. 871, 29 LRRM 2022; Stewart Die C&t-
ing Cont.  v. NLRB, 114 F. 2d 849, 6 LRRM 907 (7 Cir.  1940),
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cert. denied, 312 U.S. 680, 7 LRRM 326; NLRB V. Aladdin
Industries, 125 F. 2d 377, 9 LRRM 548 (7 Cir. 1942)
denied, 316 U.S. 706, 10 m 939." Confectionery s4%~
V. NLRB,  312 F. 2d 108, 52 LRRM 2164, 2166 (2nd Cir. 1963)

This doctrine has been used to condone violent strike activity
as well as other less serious conduct which violated the National
Labor Relations Act. The conduct here which the majority will not
forgive was not even considered to be a prohibited practice by the
Board until 1977. See City of New Haven-, Decision ko. 1555. -In
an earlier decision, Town of East Hartford, Dec. No, 938 (1970),
the Board specifically ruled that a strike was not a prohibited
practice, reasoning that the General Assembly intended "to keep the
prohibition against strikes separate and distinct from the practices
prohibited to employee organizations and their agents as set forth
in section 7-470(b).t' In City of New Haven, supra, p. 4, the Board
noted that "/i/n making a strike illegal, section 7-475 was not con-
cerned with defining prohibited practices but, primarily at least,
with providing sanctions such as a court injunction." The State
Employee Relations Act also has the strike prohibition stated apart
from the prohibited practices and no Board remedy is specified for
illegal strikes. Sec. 5-275.

While I agree with my colleagues that a strike is a prohibited
practice pee Derbv Education Association, Dec. No. 1678 (19782,
I do not agree that we should forever condemn strikers to discrim-
inatory treatment when the employer has agreed to settle the matter
without employment reprisals. Here the Superior Court Judge that
issued the injunction also accepted the settlement. We have declined
to award damages to the employer for a strike because we found that
"the award of damages after a contract has been consummated will not
tend to promote harmonious relations between parties to the agree-
ment." Derbv Education Association, supra, p. 5.H e r e  t h e  p e n a l t y
we impose is more severe than damages or even decertification  of the
union because under the majority's-reasoning  there appears to be no
means for the strikers to purge themselves of past misconduct. In
short, I believe that when a union and employer agree to a settlement
of a strike it serves justice as well as the purposes of the Act to
give that settlement agreement finality.

yg.fiz~h&
Patricia V. Low
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