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DECISION
and

MODlFICATIOl~  OF UNIT

SATEMENT OF THE CASE

On May 9, 1978, the Brooklyn Hoard of Education, hereinafter the
Petitioner, filed a petition pursuant to Sections 7-471(1)(b) and
7-471(2)  of the Municipal Employee Relations Act, hereinafter the Act,
with the Connecticut State Hoard of Labor Relations, hereinafter the
Board, for modification and clarification of the unit represented by
Council #4,  American Federation of State, County and Municipal Employees,
AFL-CIO, hereinafter the Union. In the petition the Petitioner seeks' to
exclude the head custodian and the secretary to the school superintendent.
A hearing was held on the issue on October 26, 1978, at the Labor Depart-
ment in Wethersfield, Connecticut, at which time both parties reserved the
right to file briefs.

BACKGROUND FACTS'

On June 29, 1973, *he Board certified the Union as the representa-
tive for collective bargaining purposes for all non-certified employees
employed by the Petitioner, pursuant to an election held on June 14, 1973.

On October 24, 1973, the Petitioner filed a petition with the Board on the
same issue as presented in the instant petition,
March 6, 1974.

A hearing was held
On March  29, 1974, the Hoard, in Decision NO.  1214, dis-

missed the petition because it was filed within twelve months of certifi-
cation, in violation of Section 7-471-13 of the General Re ulations
Relating to the Administration of the M.E.R.A. l~Z3ZEiYT  its
decision the noard  stated:

This Board has consistently held that to best
effectuate the purposes of the Act, a certain
period of stability is vital to the collective
bargaining pracess,

However, the Hoard also-stated: i

. ..We agdih  r*eaifirm  our holding tiiat.  Oi- .

though the Municipal Employer has waived the
right to a determination on the positions in
question at this time, we do not mean to
preclude the raising of these same questions
in a future petition, timely filed.



DISCUSSION

APPROPRIATENESS OF PETITION-

In its brief, the Union contends that the Petitioner is barred
from raising the issue of unit clarification at this time due to the
existence of a collective bargaining agreement coverin

?
the period

July 1, 1978 to June 30, 1979. However, Section 7-471 2) of the Act
clearly gives the Board the power to determine whether a specific
position should be included in the appropriate unit.

Where agreement has been reached by the
parties, the board will accept and, in
fact, encourages such agreement. How-
ever, this is not binding on the Board
nor does it preclude either party from
petitioning the Board for a determina-
tion at an appropriate time.,.

As previously stated, the Board has
consistently accepted agreements by the
parties as to appropriate bargaining
units, without, however the Board's
action being construed as a precedent
as to what it would send in the ab-
sence of such an agreement, nor do such
agreements constitute a waiver of the
right for a Board determination on a
position or positions at an appropriate
later date. This policy, we find, best
effectuates the purposes of the Act.

Town of Westport  Case No. MEE-2329, Decision No. 1165, August 9, 1973.

Thus, this petition for modification of,the unit is appropriately
before the Board.

THE SECRETARY

The Petitioner seeks to have the secretary to the school superin-
tendent excluded from the unit because of the confidential nature of
her .duties. The Board has traditionally excluded employees because
of the confidential nature of their duties. In City of New London
Case No. m-2983,  Dec. No. 1313, June 16, 1975,  the Board stated:

The exclusion of an employee from the
bargaining unit because his duties are
confidential (in a way which concerns
the collective bargaining process) is
a product of the Board's decisions.
The Act... vests in the Board the
"power  to determine whether a super-
visory or other position is covered by..."
the Act. Section 7-471(2)  And in con-
struing this section the Board has followed
the lead of the national board in excluding
positions on the ground of confidentiality.

In its decision, the Board relied on such cases as Cit of Norwich
Case No. m-1526, Decision No. 738, February 6, 1967, --Tif--it  wasin w ch
held that the holder of a position with a great deal to do with work
entailed in the collective bargaining process should be excluded from
the unit, and Stratford noard of Education Case NO. ME-1591, Decision
No. 760, July 18,  1967.



At the hearing, the secretary to the superintendent testified
that her work involves secretarial assistance directly related to I.,. I
collective bargaining, and that she is thereby exposed to confiden-
tial information concerning negotiations with Local 1303.

In addition to her direct access to collective bargaining infor-
mation, the secretary is subject to a conflict of interest problem.
In the past the Board has held that confidential employees should be
excluded from the bargaining unit because" . ..the danger that informa-
tion which management does not want revealed to the employees should
be protected from too shays a conflict of interest between their
loyalties to their superior and their loyalties to their representa-
tives," Southington  Water Department Case No. MEE-2296, Decision
No. 1084, July 20, 1972.

From the testimony given by the secretary and other facts ad-
duced at the hearing, it seems evident that the secretary to the
superintendent is indeed a confidential employees, and should there-
fore, be excluded from the unit.

THE HEAD CUSTODIAN

The Petitioner seeks to have the head custodian excluded from
the unit as a supervisory employee, pursuant to Section 7-471(2)  of
the Act.

In determining whether an employee should be excluded from the
bargaining unit because of the supervisory nature of his or her duties,
the Board considers the following criteria: (1) Performance of duties
such as scheduling, assigning, overseeing and reviewing the work of
subordinate employees; (2) Performance of duties which are distinct
and dissimilar from those performed by the supervised employees:
(3) Exercises judgment in adjusting grievances, applying other estab-
lished personnel policies, and enforcing the provisions of a collective
bargaining agreement, and (4) establishes or participates in the
establishment of performance standards for subordinate'employees and
takes corrective measures to implement the standards.

The head custodian does oversee and review the work of the Other
custodial employees, and he is  step one in the grievance procedure.
However, from the testimony and exhibits produced at the hearing, it
seems clear that the head custodian does not perform duties distinct
from those of other employees , nor does he have the authority to
establish performance standards or to take corrective measures to
implement the standards. In fact, most of the supervisory responsi-
bility over the custodians in the Brooklyn School System, including
the head custodian, is vested in the superintendent or in the admiilis-

trative principal, who is the head custodian's immediate SuperViSOr.

While the head custodian does have a certain limited amount of
supervisory responsibility, the overwhelming majority of the tasks
he performs are the same as other bargaining unit members so that his
duties do not sufficiently distinguish him from the other custodians
to warrant his exclusion from the unit.

MODIFICATION OF UNIT

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by Section '7-471(2)  of the Municipal
Employee Relations Act, it is hereby
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DETERMINED that, the ilnit  recognized 2s  epprcpriato  by the
" Brooklyn Board of Education and Council #4,  AFSCME, AFL-CIO, be,
and the same hereby is, modified to exclude the secretary to the
school superintendent.

CONNECTICUT STATE HCARD  OF LABOR REUTIONS

By s/  Fleming James Jr.
Fleming James Jr., Chairman

.
s/  Kenneth A. Stroble

Kenneth  A. Stroble

,s/  Patricia V. Low
-Patricia  V. Low

To:

David D. Boland, Supt. of
Schools

Brooklyn Board af Education
Gorman Road
Brooklyn, Connecticut 06234

Thomas B. Mooney, Esq.
Shipman  & Goodwin
799 Main Street
Hartford, Connecticut 06103

Gerald Daniels, Staff Rep,
Council #4 AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, Connecticut 06037

William S. Zeman, Esq.
18 North Main Street
West Hartford, Connecticut 06107
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