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DECISION
a n d

DIRECTION OF ELECTION

On April IO,  1978, Local 531, Service Employees International
Union (hereinafter the Union) filed with the Connecticut State Board
of Labor Relations (hereinafter the Board) a petition alleging that
a question or controversy had arisen concerning the full time and
regular part-time school bus drivers of David's Bus Service/Short
Line of Connecticut, Inc., now know as Wall's Transportation and
New Haven Bus Co. (hereinafter the Employer).

Petitioner alleges that a question or controversy has arisen
concerning the representation of employees in the above bargaining
unit in that the Employer has refused to recognize the Union as col-
lective bargaining a ent for such employees as required by tb  State
Labor Relations Act 7hereinafter the Act).

After the requisite preliminary steps had been taken the matter
came before the Board for a hearing on June 1, 1978 in the Labor
Department Building in Wethersfield. All parties appeared at the
hearing and were fully heard. Both parties filed written briefs.

Findings of Fact

Local 531 Service Employees International Union
is a kbor  organiz&ion  within the meaning of Section 31-iO$$%?
the Act.

2. On or about April 3, 1978 the National Labor Relations
Board, after hearings with the parties, executed a Stipulation and
Certification for Consent Election which document culminated in a
NLRB election among all full-time and regular part-time coach drivers,
mechanics and cleaners of the Employer on August 28, 1978.

3.
1978,

In the hearings and determinations on or before April 3,
the NLRB  excluded the school bus drivers, guards and super-

visors of the Employer. (Tr. 7, Fxh.  2, par. 9).



4. Gn April 6, 1978 the Union filed a petition with the Connec-
ticut State Board of Labor IBlations  (Board) seeking representation
of the school bus drivers in the Employer's service.

5. The Employer is a common carrier in the business of providing
school bus services to various municipalities as well as charter buses
for groups or individuals desiring them for intrastate and interstate
trips.

6. With respect to its school bus operations, the Employer's
two major clients are the New Haven and Hamden  Boards of Education,
the former accounting for most of the business.

7. In applying for a school bus driver's position,the  only
applicationformspotential employees were required to complete were
those of the Employer.

8. The contract between the Employer and the New Haven Board of
Education provided that the City would have the power to determine
(a) what routes and schedules would be used, (b) whether a bus was
safe, satisfactory and fit to be used on an day, (c)  the number of
buses necessary to cover the routes, and (dJ whether a driver in light
of his safety record was acceptable to work a school bus run.

Although the New Haven contract gave the City the rights to
disap$ove  any driver selected by the Employer for a school bus run,
the City had no right to actually terminate or force the Employer to
terminate any employee. (Tr. 29, 80).

The power to discipline employees remained at all times with
the giloyer.  (Tr. 19).

11. Mr. Ralph Goglia, the City's representative, was on the
Employer's premises for approximately an hour a day, and his authority
during that time only concerned the scheduling and dispatching of
buses for the day's operations as provided in the contract.

12. Paychecks for all the drivers were supplied by the Employer
and from its accounts, not from those of the City of New Haven.

13. The control of all significant aspects of the drivers'
employment remains with the Employer.

Discussion

The Employer sets out two theories upon which it would have us
dismiss the Union's petition in this case. First At claims that since
no formal writing has been received from the NLHB  notifying the parties
of that agency's declination of jurisdiction over the school bus
drivers further proceedings on the issue are premature.

However, here the Employer's claim that the case is not ripe for
decision by this Board is without foundation. The NLRB in its Stip
lation for Certification upon Consent Election, Case No. I-RC-15615
(Exh. 2) at paragraph 7 specifically excluded school bus drivers from
the unit of coach drivers, mechanics and cleaners held to be under
its jurisdiction. Moreover, the Employer's Vice President, Mr. Katz,
admitted in testimony that at hearings prior to the Consent Election
order the NLRB agent had informed him that the agency did not have
jurisdiction over school bus drivers, Finally, we take note of an
NLRB case, Roesel Lines. Inc. v, Southern California District Council
of Laborers,229 NLHB 16 cited in the briefs which in our judgment
clearly stands for the Groposition  that school bus drivers are not
within the NLRB's jurisdiction. In light of these factors, especially
the nature of the unit outlined in the NLHB's consent election memo-
randum,  it is clear that the question of NLRB jurisdiction is suffi-
ciently settled at the federal level as to make the underlying question
and controversy ripe for judgment aby the Board at this time. To refuse
to hear and decide a case due only to a narrow technical objection of
the type raised here would deny the rights of employees protected by
the Act on the thinnest of procedural pretexts.
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The Employer's second theory would deny us jurisdiction over
the school bus drivers due to a contention that the drivers are
really municipal employees whose petition should be brought under
the Municipal Employee Relations Act rather than the State Labor
Relations Act. 'Otherwise stated, Employer's contention is that the
school bus drivers are actually employees of the City of New Haven.

The only basis for Employer's novel theory lies in that portion
of the contract between Employer and the City which gives the latter
final authority to determine who will be allowed to work the school
bus routes. We are of the opinion that this proviso is merely the
sort of language standard in these types of contracts and indeed
necessary for the protection of children entrusted to the municipal-
ities' care. Significantly this proviso,although  it gave the City
veto power with respect to who would work the school'bus run, did not
give the City the power to terminate unwanted employees or, for that
matter, to order the Employer to terminate a driver's employment.
This conclusion is admitted by Employer's Vice President at, two
points in our hearings as is the fact that employees found unsuitable
for school service were, when possible, assigned to other Employer
rUnS. Therefore inasmuch as the Employer at all times had the exclu-
sive power to terminate, discipline, hire and also to pay the bus
drivers in its employ, it and not the City of New Haven has the
indicia of employer control commensurate with employer status and
the petition is appropriately decided under the Connecticut State
Labor Relations Act.

Direction of Election

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Connecticut State Labor Relations
Act, it is

DIRECTED, that an election by secret ballot shall be conducted
under the auspices of the Agent of the Board within thirty (30) days
of the issuance hereof among all school bus drivers of the Employer
who were on the payroll on December 22, 1978, and who are on the pay-
roll on the date of the election, to determine whether or not they
desire to be represented for the purpose of collective bargaining by
Service Employees International Union, AFL-CIO, Local 531.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Kenneth A. Stroble
Kenneth A. Stroble, Chairman

s/  Patricia V. Low
Patrlcla  V. Low

s/  Fred Caracciolo
Fred Caracciolo
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