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STATE OF CONNECTICUT'
LABOR DEPARTMENT . .

CONNECTICUT STATE BOARD OF LABOR RELATItiNS,

,
I

In the matter ?i' :
.

MADISON BOARD OF EDI;,"ATION ; Case No. TX'-4480
:

- and - : Decision No. 1702
:

MADISON EDUCATION ASSOCIATION : January 4, 1979
A P P E A R A N C E S :  .--1----1---

Wiggin & Dana
*By: Robert S, Snow, Esq.;

,for Madison Board of Education

William J. Dolan, Esq.',
for Madison Education Association

DECISION
and

DISMISSAL OF COMPLAINT

On March 30, 1978 Madison Education Association (KEA)  filed
with the Connecticut State Board'of Labor Relations (Board) a com-
plaint alleging that Madison Board of Education (Respondent) had
engaged and was engaging in practices prohibited by An Act Concern-
ing School Board-Teacher Negotiations (Act) in that:

"1. Complainant'Madfson  Education Association is the.
exclusive bargaining representative of all certXfied
.professional  employees of respondent Madison.Board  of
Education.
2. According to Article 13 of the collective bargaining
agreement between the parties, a teacher who retires from
employment by respondent is entitled to l/lgGth of his/her
annual salary for each day of acctunulated  sick leave the

teacher has earned, up to a maximum of one hundred days.
3.' Mr. Arthur Wiley, a teacher  in the employ of the
Madison Board of Education, retired from employment by
respondent during.the 4976-77 school year at a time when
he had earned in excess of one.hundred (100) accumulated
sick leave days.
4. Respondent has neglected and refused to pay the afore-
mentioned teacher an amount equal to 1/190th of his annual
salary x 100 days.
5. Resgonrient's  sci; of refusal constituted a repudiation
'of the collective bargaining agreement in violation of
respondent's duty to bargain in good faith as required
by Connecticut General Statute Section IO-153e(d).? .

MEA sought a cease and desist order and aadirection  to Respondent
to pay Wiley the amount of this severance pay together with interest
and an inflation allowance.

Respondent, on July 31, 1978, filed an answer contain!ng  ndmis-
sions and denials and setting up the following new matter:

"I. .Arthur Wiley filed a timely grievance claiming sever-
ance pay, which was denied by the Respondent on July 18,
1977,
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2. Neither Arthur Wiley nor Complainant sought binding
arbitration.

3. Arthur Wiley filed another grievance claiming sever-
ance pay on November 2'1, 1977,  which was scheduled for
binding arbitration on March 28, 1978.

4. Complainant withdrew the grievance from binding
arbitration on March 8, 1978.

5. Both the 1976-1977  Agreement and its successor pro-
vide that the failure to appeal a grievance to the next
level shall be deemed to be acceptance of the decision."

After the requisite preliminary steps had been duly taken, the
matter came before the Board for a hearing on August 9, 1978,  at
which the parties appeared and were,fully  heard. Both parties filed
written briefs.

On the whole evidence before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1 . Respondent is'an employer subject to the Act.

2. MEA is an organization for professional or economic improve-
ment within the meaning of the Act and has at all material times been
tha exclusive statutory bargaining representativeof a teachers' unit
of Respondent's employees as defined by the Act.

3. The parties have had'collective bargaining agreements in
effect from July I, 1975  through June 30, 1,977 and from July 1, 1977
through June 30, 1980.
the following provision:

Both contracts contafn in identical language

"ARTICLE 13 SEVERANCE PAY
Upon retirement or death, a certified staff member,

or his/her heirs, will be entitled to 1/19Oth of his/her
annual salary for each day of sick leave not taken while
in the Madison system. In no event will this formula
apply'to more than 150 days."

4. Both contracts also contain, in identical language, the
following provisions governing a grievance arbitration procedure:

"ARTICLE.5 GRIEVANCE PROCEDURE
x x x

B. Definitions- -
1 . 'Grievance' shall mean a claim by a teacher

or the Association that there has been a
violation, misinterpretation, or misapplica,-
tion of any provision of this Agreement.

x x x'
C. Time Limits

1 . Since it is important that grievances be pro-
cessed as rapidly as possible, the number of
days indicated at each step shall ::e considered
as a maximum. The time limits specified may,
however, be extended by written agreement.

x x x
a

3. Failure by the aggrieved a,t  any level to appeal
a grievance to the next level Iwithin the speci-
fied time linitc shall bc 4e'emod to be acceptance
of the decision rendered at that level.

x x x"
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Article 5 then sets up a four level grievance-arbitration procedure.
The first level 13 the school principal, the second the superlnten-
dent of schools, the third the board of education, and the fourth'
arbitration.

5. The provision for arbitration contains the following sub-
sections:

"(a) If the aggrieved teacher is not satisfied with the
disposition of his grievance at Level Three, he may,
within three days after the decision, request in
writing to the President of the Association that
his grievance be submitted to arbitration.

(b) The Association may, within five days after receipt
of such request, submit the grievance to arbitration
by so notifying the Board in writing, and by flllng
a demand for arbitration under the Voluntary Labor

' Arbitration Rules of the AAA which shall act as the
administrator of the proceedings.

(c) The arbitrator shall have no authority to add to,
subtract from, or in any way modify the terms of this
Agreement and shall make the appropriate compensatory
awards when necessary. The decision of'the arbitrator
shall be final and binding."

6. Section E of article 5 deals with the rights of teachers to
representation and provides in pertinent part:

"3. In the event that the Association shall not have
elected to submit a grievance to arbitration, the
aggrieved teacher may su~nlt his grievance to arbi-
tration independently by following the procedures
outlined above in lieu of the Assodlation, provided,
however, that in such case the costs for the services
of the arbitrator shall be borne by the aggrieved
teacher.'!

Arthur H. Wiley was first emoloyed as a teacher in Madison
in 79% and was so employed until June 14?7.

8. On June 3, 1977,.Wlley  wrote to John McGavack, superintendent
of Madison schools, a letter reading in pertinent part as follows:

"After  long and serious consideration, I have decided
to retire from my position in the Madison Public
Schools in accordance with the Vested Deferred Retire-
ment program offered by the Connecticut State Teachers'
Retirement System. Accordingly, 1 am asking that my
severance benefit be paid in accordance with the pro-
visions of Article 13 -- Severance Pay."

9. At the time of this letter Wiley was 36 years old.' He
was a member of the State retirement system for teachers established
by the General Statutes but was not eligible for retirement allowance
tsh;;z;;der  at the time of his withdrawal from service in the public

Because he had served more than ten years as a teacher,
however; he was entitled to continue as a member of the fund by
leaving his contribution on deposit in the annuity fund. In such
case he would be eligible for a retirement allowance after reaching
his sixtieth birthday,

IO. Respondent took the position that "retirement" within the
meaning of article 13 of the contract did not include any withdrawal
from teaching but only a withdrawal that entitled a teacher to lmme-
dlate retirement allowance under the Teachers' Retirement Act, or a
withdrawal from all gainful employment.
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11. At the time of his withdrawal from teaching, Wiley did not
intend to withdraw from all gainful employment. He was unemployed
until April 19?8,  but was seeking employment. Since April 1978 he
has been employed as salesman for an automobile company.

12. McGavack  acknowledged Wiley's letter of June 3, 1'977, but
declined to authorize payment of severance pay under article 13,
Respondent did not pay anything to Wiley under this article.

13. Wiley filed a grievance because of this non-p'ayment.  This
grievance was denied by Respondent at level 3 on July 18, 1977, on
the expressed ground that Wiley's resignation was not retirement
within the meaning of article 13 of the contract.

14. Wiley did not request in writing the president of MEA to
submit his grievance to arbitration under the provisions of article
5 D(4)(a) and did not pursue his individual remedy under article 5
E(3).

15. Another member of the Madison teachers' bargaining unit,
'James Gammons, resigned in January 1977 and was also denied severance
pay on May 3, 1977. The circumstances of Gammons' case were similar
to those of Wiley'?. ,

16. Ganmons filed a grievance on May 18, 1977 directed to the
denial of severance pay. This grievance was denied at the third step
by Respondent on June 2, 1977 for the same reason that was given for
denying Wiley's grievance.

- 17. MEA'filed a.timely  demand for arbitration of this grievance,
.pursuant to the contract.

18. A hearing on the Gammons grievance was held before the arbi-
trator on September 21; 1977 and on#November  9, 1977 the arbitrator
issued an award-in favor of Gammons. .

19;  On November 21, 1977 7iley by letter requested Respondent'
;;a;yonsider  its denial,of  his grievance in the light of the Gammons

.

20. Cn December 8, I!?,77  Respondent again denied Wiley's
grievance.

21. MEA filed a timely demand for arbitration of this grievance
and the matter was set for hearing on March 28, 1978 before Mr. Bert
Norem,  as arbitrator, in the manner provided by the contract.

22. On or about March 8, 19.77  MEA withdrew the case from
arbitration.

23. There was no evidence 0f.a past practice to give severance
pay under circumstances like those in Wiley's case, although there
were two instances w?>cre such payment was made under a mistake of
fact. There was.;equivocal  evidence of'a practice not to do so.,

Conclusions of Law

1. Where a collective bargaining agreement provides a grievance
procedure culminating in binding,arbitration  and also provides that
the failure to appeal a grievance decision at any level to the'next
level Ifshall  be deemed to be acceptance of the decision rendered at
that level," an unappcaled  grievance decfsion  that there has been no
breach of contract bars a claim of prohibited practice based on the
breach of contract asserted in the grievance.

2. This is so even though no remedy under the grievance-
arbitration procedure presently exists and even though in another similar
grievance an appeal to arbitration resulted in an award favorable to
the grievant.

-4..
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Discussion

The disposition of this case is governed by the respect that
this Board is bound to accord to the grievance-arbitration procedure
set up in a collective bargaining agreement between the parties
like the contract here. Grievance machinery which culminates in
binding arbitration is an important part of the system for resolving
labor disputes contemplated by our state labor, statutes.

.Until 1975 there was no specific statutory prohibition against
refusing to comply with a grievance settlement but this Board had
stated that such refusal constituted a refusal to bargain in good
faith since the duty to bargain is not confined to negotiating a
formal collective bargaining agreement but carries over to the con-
tinuing relationship between the parties under such agreement and
includes the administration of grievances under the contract. City
of Weterburv, Case No. MPP-2966, Dec. MO. 1328 (1975). In 1975 the
eneral Assembly put its stamp of approval on the Board's conclusion;

it amended the Municipal Employee Relations Act so as to make express
what'had before been implied, that the refusal to comply with a

grievance settlement or an arbitration settlement constituted .=I pro-
hibited practice on the part of either an employer or a labor organi-
zation.
(b)(3).

1975, P.A. 189 88 1, 2, now Gen. Stat. $ 7-470(a)(6)  and

When the Teachers' Act was passed in 1976 it included the pro-
hibition against refusing to negotiate in good faith and added a
prohibition against refusing to psrticipate  in good faith in mediation
or arbitration. Gen. Stat. 8. IO-153e(b) and (c).

* The important contribution of grievance-arbitrztion  machinery
to establishing stable labor relations is widely recognized. See,
e.g., Waterbury Board of Education v. Waterbury Teachers AssIn,
168 corm.  54 6 ( r )
151 Corm.  656,  2653'?:;6t).

International  Ilnion v. Fafnir Bearing Co.,
.

In the light of all this we conclude that grievance-arbitration
procedures like those,in this case form an integral and important part
of the system for promoting stable labor relations that is part of
our State's public policy,

In the apullcable contract the psrties agreed to a grievance
procedure culrainating  in binding arbitration. They agreed to time
limits for each step. Tney agreed that a failure by the aggrieved
at any level to appeal the grievance to the next level "shall be
deemed to be acceptance of tYhe decision rendered at that level,"

Wylie filed a grievance addressed to the Respondent's failure
(as he claimed) to fulfill its contractual obligation to give h?m
severance pay. This was an entirely proper way to raise the question.
Respondent denied this grievance at the third step on its merits, i.e.
on the ground tnat Wylie's withdrawal from teaching did not constitute
"retirementtt  within the contract's meaning, so that no breach of con-
tract was shown.

1?ylie failed to app&l  this denial to the next level - arbitra-
tion - within the specified time limits. Under the agreed terms of
the contract this constituted an acceptance of the decision rendered
at level 3. In other words, Respondent's denial of the grievance
became a grievance settlement by virtue of the contractual provisions.

Wylie's individual claim should stand no better than MEA's.
Under the contract he,was free to request MEA in writing to take the
case to arbitration. Moreover this particular contract gave him an
individual right to do so in the event that MZA did not. Art. 5 E(3).

Since all parties became bound by their own contract to accept
:, the grievance settlement at the third step when it was not anpealed

to arbitration withi.n the specified time, It follows that this Bo;lrd
should not entertain a collateral attack upon that settlement. To do
so would be to subvert the agreement of the parties and State policy.
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This case is quite different from Windsor Board of Educntion,
Case No. TPP-4078, Dec. No. 1644 (1978). There tie stated that "an
abortive* recourse to so ineffectual a remedy as advisory arbitrstionl'
did not constitute.a binding election of remedies.
supplied) Moreover  we found the doctrine of res

(emphasis

cable because "the advisory character of the
deprives all grievance steps of that character of finality that is
required for application of any aspect of res Judicat??." Id. at 4.
In the case before us here not only is thearbitration  award made
"final and binding" but the parties have expressly agreed that fail-
ure to take an appeal at any
decision at that step.

step. shall.constitute  acceptance of the

The above reasoning does not necessarily dispose of the case.
As we pointed out in Windsor Board of Education, supra,  the issues
that could properly be presented in grievance-arbitration proceedings
may not coincide with those properly presented to this Board. The
contractual grievance must be a claim "that there has been a viola-
tion, misinterpretation, or misapplication" of a provision of, the
contract, "but a breach of contract is not necessarily a prohibited
practice and a prohibited practice4may  exist without any breach of
contract." F'indsor And if a complainant claims
tbat an empliyer ha; %%%.~dt  z'prihibited  practice that did not
involve a breach of contract, such a claim would not be barred by
the settlement of a grievance based on such a breach. If, for example,
Respondent was charged with the unilateral change of a past practice
not mandated by contract, then a prior determination under article 5

that the employer's conduct did not violate the contract would not
bar the prohibited practice claim. Since we find no violation of
past practice in the .present  case, this concept has no application.

KEA claims that Respondent renudieted  the contract. Repudiation
may occur where a respondent's conduct clearly violates the contrac,t
and cannot be justified by eny plausible interpretations of it or
where a violation is accompanied by subjective bad faith (e.g. anti-
union animus) Perhaps repudiation may occur in other ways, but the
onea  mentioned cover the present'case. We have stated that a complete
repudiation of contractual duty m?y constitute a prohibited practice.
See, e.g., Derbv Soard of Education, Case No. TPP-4311, Dec. No. 'lb57
(I(;:) at p. 4 Ye  have no intention of deuarting  from these state-

contrict
But whire a claim of repudiation is-based on a breach of
it is suite inconsistent with a grievance settlement deter-

mining that ther^e  has been no breach at all. Repudiation involves
more than breach, but repudiation of the kind claimed by M!ZA here
sot exist without breach. Such a claim clearly involves a col-
lateral attack on the grievance settlement.

MEA contends that this Board should not defer to arbitration in
this case because the.avenues Leadin g to arbitration are no longer
open. Whatever rule may obtain in a case where deferral would be
appropriate  has no application here. This is not a matter for deferral.
MEA and Wylie are barred by the third step grievance decision and their
acceptance of it by failing to appeal it to erbitration. They .car.not
complain because the avenues open to them under the contract have
become closed as a result of their own uncoerced choice. Nor iS  their
case affected by the circumstance that another party took those ave-

nues and hnd success. .

On the later grievance Respondent might well have "tempered the
wind to the shorn larnb~~  to give Wylie the benefit of the Cammons
ruling but it had no legal obligation to do so. Nor can a prohibited
practice be fountied on its insistence on its legal rights.

* The grievance in Wi.ndc,or  was denied at the thjrd step as untimely %..
and "also  because it lacked'merit."  Finding, Paragraph 16. W e
reasoned that this decision was
id. p. 4.

"probably not on the merits." See

.
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O R D E R ';,

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by An Act Concerning School Board-
Teacher Negotiations, it is

ORDERED, that the complaint filed herein be and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman.

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Fred Carncciolo
Fred Caracciolo

,

.TO:

John McGavack, Superintendent of Schools *
Madison Board of Educatiorl
P. 0. Drawer 71
Madison, Connecticut 06443

CERTIFIED (RRR)

Robert S. Snow, Esq.
Wiggin  er Dana

. 195 Church Street
New Haven, Connecticut 06510

. . .

William J. Dolan, Esq.
Connecticut Educatiori.Association
21 Oak Street
Hartford, Connecticut 06106

CERTIFIED (RRR)

Roger Gay, CEA UniServ Representative
P. 0. BOX 992
Middletown, Connecticut 0645.f

Ms. Marie Saglio, MEA President
15 Cedar Island Avenue
Clinton, Connecticut 06413

.
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