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DECISION
and

DISMISSAL OF COMPLAINT

On September 26, 1975, Local 1303 of Council #4, American Federa-

tion of State, County and Municipal Elnployees, AFL-CIO, hereinafter

the Union, filed a complaint with the Connecticut State Board of

Labor Relations hereinafter the Board, alleging that the Ellington

Board of Education, hereixiafter  the Municipal Employer, is engaging

in prohibited practices within the meaning of Section 7-470 of said

Act, in that:

Local 1303 of Council #4, AFSCME, AFL-CIO, was certified as the

sole collective bargaining agent on June 28, 1974.

Pursuant to said certification, negotiations subsequently

commenced for the first collective bargaining agreement and said

negotiations are still on-going.

On or about September 2, 19'75,  without collective bargaining,

the Respondent unilaterally altered the working conditions' of Olen

Hunter, Olen Flint and Richard Brahm,  bargaining unit employees.

On or about September 2, 1975, the Respondent discharged Olen

Hunter allegedly for not accepting a new work schedule assignment

unilaterally implemented, pursuant to paragraph 4 hereinabove,



-2-

Said discharge was actually motivated by the fact that said Olen

Hunter was one of the original organizers of Local 1303 of Council

#4, AFSCME, AFL-CIO, at the Ellington Board of Education and was

also subsequently Vice President of said Local. Remedy Requested:

A comprehensive statutory remedy.

After the requisite preliminary steps had been taken, the matter

was brought on for a hearing before the Board, on January 8 and

February i3, 1976, at the State Labor Department in Wethersfield at

which time both parties appeared end were given full opportunity to

adduce evidence, examine and cross exemine witnesses, and make argument.

Upon the whole record before it, the Board makes the following

findings of fact, conclusions of law, and order of dismissal.

Findings of Fact

1. The Board of Education of the Town of Ellington is a Municipal

Employer  within the meaning of the Act.

2. Local 1303 of Council #4, AFSCME, AFL-CIO is en employee

orgnnization  within the meaning of the Act.

3. The.complainant  was certified by the Board on J?t?e ~8, IY'/LL.

4. Negotiations began for a first contract, subsequent to certificn-

tion; but as of September 26, 1975, the date of the complaint and there-

after, no agreement had been reached.

5. The lawyer for the respondent in his opening statement claims

negotiations are not currently ongoing as there has been an impasse on

one issue since early last summer. No negotiations have taken  place

since that time.

6. Attempts to resolve the impasse in the contract negotiations

between the parties by the State Board of Mediation and Arbitration

were unsuccessful.

7. A Fact Finding Report dated October 20, 1975, Case No. 7475-

FF-50 (Exhibit 83)  found that arbitration should be final and binding

as the terminal step of the grievance procedure for those contractual

matters that do not impart a broad Board policy such as: hours of

employment, sick leave end bereavement pay, seniority, promotions

and discharge. For all other matters, arbitration would be advisory.
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8. On August 28, 1975,  the Ellington Board of Education

unilaterally issued a new working schedule for Custodians for the

1975-1976  school year effective September 3rd.. (Eibit #4)

9. Mr. Olen Hunter, 66 years old and a custodian, is vice presi-

dent of the union, and was assigned to the Windemere School on the

7 p.m. to 11 p.m. shift.

10. He testified he did not accept the assignment because he

was afraid it was dangerous for a man of his age to work alone due

to the problems of vandalism , and the possibility of sn accident, etc.

11. Mr. Hunter testiiied that according to his knowledge, he was

the only custodian ever assigned to work alone from 7-11  p.m. at

Windemere School. Since his dismissal, no other custodian has been

assigned to replace Mr. Hunter at this school., However, later

testimony indicated a Mr. Brahm worked this shift for a short time

perviously, Exhibit 12.

12. Testimony by Mr. Hunter has indicated that Jim Winsns, the

Head Supervisor of the Custodians, was aware of Mr. Hunter's leadership

position in the Union and was hostile to the Union.

13. Mr. Hunter testified that when he originally started to work

for the Municipal tiployer, he signed a contract for a term of one

year, May 20, 1974  to May 20, 1975. (Eschibit #6) No further contract

was signed as there were n&otiations  on going and the custodians

were working under the terms of the original contract.

14. Board Policy, Exhibit #9, page 10 of the 1962  revision,

and the working agreement, Exhibit #lo,  both recognize Management

Rights to hire, suspend, or discharge, or to transfer to new duties,

or its right to relieve employees from duty because of lack of work

or for other legitimate reasons, or to extend, limit or curtail its

operations when in its sole discretion it may deem advisable to do

so or to exercise any other powers of management, shall not be limited

except as sRecifically set forth in this agreement.

15. The transfer of employees (custodians) among schools, including

split-location shifts, has been a continuous practice of the Board of

Education since at least June 14, 1962 according to the testimony of



Superintendent of Schools Mr. Dayton D. Shepherd. Mr. John B. Kelly,

Business Manager of the Ellington School System also testified that

split location shifts were common practice.

16. In consideration of the testimony in paragraph 15, it follows

that there was no unilateral change in working conditions as the

custodians had always been working under this condition of employment.

17. Superintendent Shepherd further testified that he made

custodians aware of the fact, upon hiring them, that they were

subject to transfer and assignment among  the various schools in the

system. He stated it was necessary to have this flexibility to

transfer the custodians from school to school and to various shifts,

as there were five school buildings and sin administrative building

with but thirteen custodians in the entire school system. Ms. Kelly

testified with several custodians out at anytime, they had no floating

substitutes and therefore found it necessary to make transfers.

18. Mr. Hunter was first notified of his assignment to the

7-11 shift at Windemere School a memorandum issued August 28, 1975
(~~\%I~~~  -y \ vr, .,.n cI , . --” .  .  .  .  . cz  -et-in +]lo dye  hn~yc  cf wnrlr.  t h e  pameI _ . . _-

work load, and the ssme wages. The only difference was that the

7-11 half of the shift was to be worked at a different school,

Windemere instead of Ellington High School.

19. Mr. Hunter did not follow through the grievance procedure,

Exhibit #7. He proceeded only as far as the Business Manager and

did not contact the Superintendent of Schools, Dr. Shepherd, who

would have rendered a final decision as deoignated by State Law.

20. Mr. John B. Kelly, Business Manager of the Kllington School

system, testified that many of the head custodians did not want to

work with Mr. Hunter for various reasons. The principal of Windemere

School agreed to accept Mr. Hunter on the seven to eleven shift. This

request for a change for Mr. Hunter was made by the Head Custodian,

Mr. Norman Rau, and Mr.RobertHealy,  Assistant Principal.

21. Mr. Hunter voluntarily left the job and did not accept the

work assignment. Mr. Hunter had from August 28, 1975 to September

12, 1975 to state his reasons for objecting to the transfer to Windemere
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School on the seven to eleven shift. Instead of stating his reasons

in his August 28th telephone conversation with Mr. Kelly, Fir.  Hunter

stated he had his reasons but refused to share them at that time.

The reasons only began to evolve on September 18, 1975 when he

sought unemployment compensation. At that time, Mr. Kelly was

made aware of Mr. Hunter's objections from the Unemployment Compensa-

tion Bureau.

22. Mr. Hunter stated his concern that he would be endangered

by vandalism if he worked at Windermere on the November 3, 1975 meeting

with Mr. Peter Horn of the State Department of Labor and its wasn't

until January 8, 1976  at the Labor Board hearing that he began to

speculate what'might  happen if he was alone at Windermere and had

an accident.

23. It was necessary for the Board of Education to hire a

custodian to replace Mr. Hunter immediately after he left the employ

of the Board.

Conclusion of Law

1. The testimony as presented supports the fact that Mr. Hunter

voluntarily left the employ of the Ellington Board of Education

end was not discharged because of alleged union activities.

2. The Ellington Board of Education, in transferring custodians
,

among schools including split-shift locations, was following a continuous

practice which had been in effect since 1962,  and constituted a manage-

ment right.

3. The above actions did not constitute a prohibitive practice

violation of the Act.

Discussion

The question to be resolved by the Board in this case is

whether or not the Ellington Board of Education forced the termina-

tion of Mr. Hunter because it was motivated by anti-union bias which

resulted from his Union activities and Union leadership.

There is conflicting testimony as to whether members of the

Board of Education were aware that Mr. Hunter was vice president of

of the Union and was one of the original organizers of Local 1303 of
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Council #4. Mr. Gerald R. Daniels,  Staff Representative of the

Union testified he told Dr. Sheperd and Attorney Gary Vause, ,

negotiator for the Board of Education, the names and positions of

the Union officers. Mr. Flint, custodian, who was on the negotiating

committee for the Union, and Mr. Hunter also testified to the above.

Dr. Shepherd testified he was not aware that Mr. Hunter was a union

organizer and vice president of the union until he received the

official document from the Labor Department that he was making a

complaint about his refusing to take  the assignment. Mr. Robert

Healy,  Assistant Principal testified he was not aware who the officers

of the Union were and is still not sure. Mr. John B. Kelly, Business

Manager of the Ellington School system testified he was not aware

of Mr. Hunter's union activities until he received notice of the

prohibited practice complaint, Exhibit $3.

Mr. Kelly further testified Mr. Hunter was not transferred because

of his union activities, as the above mentioned complaint was issued

well after Mr. Kelly had formulated the work schedule for all
r---l  s--n  - -c.uya."J  bti".

The Union's claim of unilateral action concerning a change in

working conditions without collective bargaining is offset by the

fact that the transfer of custodians smong  schools, including split-

locations shifts, had beenba continuous practice of the Board of

Education since 1962. Consequently the custodians have always been

working under this condition of employment.

In the City of New London, Case No. MPP-2978,  Dec. No. 1322(1975),

our Labor Board stated that, "Certainly not every change in a work

assignment must be bargained before it is put into effect or the

employer's hands would be tied by intolerable rigidity." This type

of rigidity would greatly hinder the operation of a school system.

Order

By virtue of the pursuant to the powers vested in the Connecticut

State Board of Labor Relations by the Connecticut State Labor Relations

by the Connecticut State Labor Relations Act, it is
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ORDERED, that the complaint herein be, and the same hereby is,

dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y
s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A, Stroble
Kenneth A. Stroble

s/ Gerald P. Crean, Jr.
Gerald P. Crean, Jr.

TO:

John P. Kellv.  Business Manager
Ellington Board  of Education-
P. 0. Box '157
Ellingfon, Connecticut 06029'

certified (rrr)

Victor Schoen, Esq.
Sullivan, Lettick  & Schoen
632 Prospect Avenue
Hartford, Connecticut 06105

Gerald R, Daniels, Staff Representative
Council #4, AFSCME, AFL-CIO
742 Worthington Ridge certified (rrr)
Berlin, Connecticut $I6037

William S. Zeman,  Esq.
18 North Main Street
West Hartford, Connecticut 06107


