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MEMORANDUM OF DECISIONOn Januarv 3, 1974, National Association of Government Employees, hereinafter NAGE, filed a petitionwith the Connecticut State Board of Labor Relations, hereinafter the Board, alleging that a question orcontroversy had arisen concerning representation of employees of the Town of Westport, hereinafter theTown, in a unit consisting of employees in the highway, maintenance, and sewer divisions of the publicworks department, excluding the superintendent, the assistant superintendent, and seasonal employees,and requesting the Board to investigate the controversy and certify to the parties the name of therepresentative selected by said employees. The Agent of the Board made a determination of interest.Local 462 of Council #4, AFSCME, AFL-CIO, moved to intervene in the proceedings as the certifiedbargaining representative of the bargaining unit in question and this motion was granted at the hearing,without objection. This union will hereinafter be called the Intervenor.A hearing was held upon said petition on April 1, 1974, at the Town Hall in Westport at which the partiesappeared and were represented. Full opportunity was given to adduce evidence, examine and cross-examine witnesses, and make argument. NAGE and the Intervenor filed written briefs on May 7 and May31, respectively.



The HearingAt the hearing the Intervenor objected to the petition on the grounds that (1) there had been no propershowing of interest; (2) the petition was untimely under the rules laid out by the Board, and (3) thepetition was barred by the existence of a contract between the Intervenor and the Town.The evidence at the hearing clearly showed that the Agent' s determination of interest was fully justifiedand the Intervenor did not pursue this objection in its brief. The question calls for no furtherconsideration.The remaining objections present intervolved considerations and will be treated together. TheIntervenor was certified by the Board on January 5, 1966, as the exclusive bargaining agent for the unit inquestion. It had concluded collective bargaining agreements with the Town from time to time and at thetime of the petition there was in effect such a contract effective from July 1, 1972, through June 30, 1974,which shall hereafter be called the Contract.The Contract provided that it “shall continue in effect from year to year {after its expiration date] unlesseither party gives notice to the other of its intention to change this Agreement which notice to the otherparty must be given in writing prior to November 1st preceding its termination.” On October 24, 1973,the Union, by its president, wrote the Town requesting "contract negotiations to amend, and or modifythe agreement now in full force and effect." Negotiations had not started by January 3, 1974, however. Itwas the practice of the parties for the Union to initiate actual negotiations by submitting proposals. Thiswas usually done some time in the early part of the year after notice of intention to change theagreement, and it had not occurred at the time of NAGE's petition.If these facts stood alone we should have no hesitation in holding the petition was filed at a proper time -indeed at the most convenient time imaginable. We have dealt several times with the difficult problem ofstriking a balance between the need for relative stability in labor relations on the one hand, and the needfor freedom by employees to change their mind about who is to represent them on the other. Town ofManchester, Case No. ME-1675, Dec. No. 813 (1968); City of Shelton, Case No. ME-2263, Dec. No. 1065(1972); Suffield Board of Education, Case No. ME-2545, Dec. No. 1164 (1973). In an early case we pointedout that “change can be most smoothly made at the time when contract negotiations would normallybegin. " Town of Manchester, supra, at p. 2. At that time we refused to fix limits with certainty butsuggested that “a petition filed somewhat more than ninety days prior to the end of the contract would beat an appropriate time," and further, "that a petition filed as much as four months prior to the end of thecontract should not be considered premature."In the language last quoted the Intervenor would find a "four months limit." (Intervenor's brief, p. 4). Hemeant no such thing at the time and do not now believe that rigid time limits will best serve themeritorious considerations involved. We find rather that factors such as the active progress of pendingnegotiations are much more significant. See, e.g., City of Shelton, supra. The optimum time for a petitionof this nature is the one that will least disrupt an ongoing relationship and the process of collectivebargaining with an incumbent union. We can think of no time that better meets this test than the intervalbetween the giving of timely notice of intention to modify the existing contract and the start of bargainingfor a new contract. We are not called on to decide in this case whether there may be other tolerable timessince this petition was filed at the optimum time, at least if the pension plan be disregarded. And this is sowithout regard to whether or not negotiations have been historically tied to the budget making process.The Intervenor claims, however, that the pension plan which is incorporated by reference in the Contract(Art. XV) extends the expiration date of the Contract because that plan by its terms is not "subject tochange, modification, re-opening or amendment of any kind, except by mutual agreement of the parties,until June 30, 1982 . . . " The Intervenor therefore asks the Board to apply to this case the National LaborRelations Board's rule that "contracts having longer fixed terms than three years will be treated for barpurposes as three-year agreements and will preclude an election for only their initial three years."



General Cable Corp. 139 N.L.R.B. No. 111, 51 LRRM 1444, 1445 (1962). In a proper case we wouldcertainly give serious weight to this rule but we do not find this to be such a case. The pension plan is aseparate document, separately executed. All of the terms of the Contract are subject to presentrenegotiation (including Article XV which incorporates the plan by reference). A new contract may ormay not repeat present Article XV. Whether it does or not, the pension plan will continue to live a life ofits own without modification until 1982 "except by mutual agreement of the parties." Under thesecircumstances we find that the pension is a separate agreement within the meaning of NLRB's rule·andtherefore not a basis for invoking the contract bar. General Refractories Co., 117 N.L.R.B. No. 20, 39 LRRM1161 (1957) (separate pension plan does not extend the contract bar). Whatever other legalconsequences the incorporation by reference may have, it does not prevent the pension plan from beingseparate under the circumstances of this case, for purposes of the contract bar rule.
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