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A P P E A R A N C E S:Michael A. Hagan, Employee Relations Consultant,for the TownFrank J. Raccio, Esq.,for the Union DECISION AND ORDEROn September 11, 1973, Ridgefield Police Union Local 1235, and Council 15, A.F.S.C.M.E., AFL-CIO,hereinafter the Union, filed a complaint with the Connecticut State Board of Labor Relations, hereinafterthe Board, alleging that the Town of Ridgefield, hereinafter the Town, had engaged and was engaging inprohibited practices in violation of Section 7-470 of the Municipal Employee Relations Act, hereinafterthe Act. The specifications of fact in the complaint are as follows:"The Municipal Employer has refused to bargain with the petitioner overa subject concerning conditions of employment to wit: Rules andRegulations of The Ridgefield Police Department, Section 2, Item OutsideEmployment, '1. No member of the Department shall engage or bepermitted to work in any other calling, occupation or business exceptwith the approval of the Commission. Request for such approval shall bemade in writing, to the Clerk of the Commission.' "After the requisite administrative steps had been taken, the matter was duly brought on for hearingbefore the Board at the Ridgefield Town Hall on November 19, 1973 at which the parties appeared. TheTown was represented by Michael A. Hagan, Employee Relations Consultant, and the Union wasrepresented by Frank J. Raccio, Esq., its Counsel. Full opportunity was given the parties to adduceevidence, to call, examine and cross-examine witnesses, and to make argument. At the close of thehearing the parties were given leave to file briefs. Briefs were filed by both parties.On the whole record before us, we make the following findings of fact and conclusions of law:



Findings of Fact1. The Town of Ridgefield, Connecticut is a municipal employer within the meaning of the Act.Section 7-467(1).2. Ridgefield Police Local 1235, of Council 15, AFSCME, AFL-CIO, is an employee organization withinthe meaning of the Act. Section 7-467(3).3. The Union has at all times material hereto been the exclusive statutory bargaining representativefor a bargaining unit of the Town's employees consisting in the uniformed and investigatorymembers of its police department, with exceptions not here material.4. The Town has created a board of police commissioners by ordinance pursuant to section 7-274 ofthe General Statutes, which board has the power to "make all needful regulations" for thegovernance of the police department. Section 7-276.5. The Town and the Union had in effect a collective bargaining agreement which by its terms wouldexpire on June 30, 1973. This agreement contained no provisions concerning outside employmentby police officers.6. Negotiations between the parties for a contract to succeed that described in paragraph 5commenced in the late winter or early spring of 1973, not later than March 12. On March 12, 1973,the Union presented a demand concerning outside employment of police officers.7. This demand was rejected by the Town negotiators on the ground that it was non-negotiable.8. Thereafter, on May 9, the board of police commissioners promulgated unilaterally the followingregulations concerning outside employment:"Section 307.1. APPLICATION FOR OUTSIDE EMPLOYMENT - Anymember of the force desiring to engage in outside employment mustsubmit to the Chief of Police a formal application completely filled out.These forms may be obtained from the Chief of Police. No employmentwill be permitted until final approval by the Police Commission.Section 307.2. MAXIMUM NUMBER OF OUTSIDE EMPLOYMENT HOURSEACH WEEK - A maximum of sixteen (16) hours per week is the limit ofsuch outside employment unless otherwise approved by the PoliceCommission. Personnel who request this permission are reminded thattheir first obligation is their sworn duty as members of the RidgefieldPolice Department.Section 307.3. AVAILABILITY - In the event of an emergency, suchpersonnel shall be ready and available for duty at all times."
Conclusions of Law1. The regulation described in paragraph 8 of the Findings of Fact involves a condition ofemployment within the meaning of the Act.



2. As such it is a mandatory subject of bargaining under the Act and its unilateral promulgationconstitutes a practice prohibited by sections 7-470(a) (4) and 7-470(c) of the Act.DiscussionWhen an employee organization has been designated as the exclusive bargaining representative for a unitof municipal employees, it becomes the employer's duty to bargain with it in good faith "with respect towages, hours and other conditions of employment." Section 7-470(c). Cf also §§ 7-469, 7-470(a) (4). Thequestion before us, then, is whether the regulation of May 9, 1973, restricting outside employment ofpolice officers concerns a condition of employment within the meaning of the Act. If it does, then theunilateral action of the Town in promulgating this regulation at a time when contract negotiations werein progress constituted a prohibited practice even though the action was not motivated by anti-unionbias and even though it proceeded upon a bona fide belief that the issue was not a mandatory subject ofbargaining. NLRB v. Katz, 369 U.S. 736 (1962); Town of Hamden, Case No. MPP-2228, Dec. No. 1044(Feb. 23, 1972).The Town urges that its police commission has statutory power over the "general management andsupervision of the police department" and that it is charged with the statutory duty "to make all needfulregulations for the government thereof." Section 7-276. This, of course, is true, and it would no doubtjustify the commission's action in promulgating the rule in question in the absence of a statutorybargaining representative and of a consequent statutory duty to bargain. As our Supreme Court hasrecently held, however, the statutory powers of administrative bodies have been modified by legislationwhich requires collective bargaining. West Hartford Board of Ed. v. DeCourcy 162 Conn. 566 (1972). TheCourt made it clear that a public employer need not bargain about all the policy decisions which the lawrequires or empowers it to make; but where such a decision necessarily and intimately concernsconditions of employment then the statutory duty to bargain is imposed even though the decision isotherwise within the public employer's power and duty to make. Thus the Court found that a board ofeducation had the power to determine, without bargaining, what extra-curricular activities should beundertaken in the school system. But the assignment of teachers to such activities and the compensationfor such assignments "affect salaries and other conditions of employment and are, to that extent only,mandatory subjects of negotiation." 162 Conn. at 586-587.In the course of its opinion the Court noted that NLRB and the federal courts "have consistently expandedthe number of items which fall within the penumbra of the phrase 'other conditions of employment,'" andlisted some of them, as follows: company rules and hiring practices; rental of company housing; employeework-loads; union security and check-off of dues; Christmas bonuses; effects of plant relocation;seniority; grievance procedure; pensions. 162 Conn. at 582.The Court then proceeded to trace the limits of the duty to bargain and found it, for the private sector in"Managerial decisions which lie at the core of entrepreneurial control." Id. at 583. Translated to the publicsector, this means "such areas of discretion and policy as the mission of the agency, its budget, itsorganization and the assignment of its personnel, or the technology of performing its work. " Ibid.Under these tests we find that a rule restricting outside employment is clearly a "condition ofemployment." The employer has quite literally made it so: observance of the regulation is by clearestimplication made a requirement of continued membership on the police force without being subject todiscipline. And the word "condition" means (among other things) "a restricting, limiting, or modifyingcircumstance," and "a circumstance indispensable to some result; a prerequisite; that on whichsomething else is contingent." American College Dictionary, "condition" meaning 5 and 6 (Random House1961).



To be sure this condition is not one that directly concerns the manner in which police work is to beperformed but that does not prevent it from being a "condition of employment" within the meaning of theAct. Thus the Court in DeCourcy gave as one of its examples the rent charged to employees for occupancyin company housing, citing American Smelting & Ref. Co. v. NLRB, 406 F.2d 552 (9th Cir. 1969). In thatcase the employees had relatively little choice where to live and on this ground the court of appealsdistinguished NLRB v. Bemis Bros. Bag Co., 206 F. 2d 33 (5th Cir. 1953). In Bemis the employees' choiceswere not so restricted and the court held the company rent not to be a condition of employment. Itexplained: "before such occupancy and its consequences becomes a condition of employment there mustbe some necessity, either imposed by the employer or by the force of circumstances, which requires theemployee to subject himself to the condition of occupancy of company housing." Id. at 37 (emphasissupplied). Under the reasoning of these cases the regulation challenged in this case governs a "conditionof employment." There is a necessity imposed upon police officers by their employer as a condition ofremaining in good standing as members of the police force. The fact that the requirement directlyconcerns a matter outside the employment itself in no way prevents it from being a "condition ofemployment" if circumstances or the employer himself have made it so.O R D E RBy virtue of and pursuant to the powers vested in the ConnecticutState Board of Labor Relations by the Municipal Employee Relations Act,it isORDERED, that the Town of Ridgefield shallI. Cease and desist from refusing to negotiate with the Union over the rules to be applied topolice officers with reference to outside employment, and from enforcing in any way theregulations promulgated on May 9, 1973, unless and until either (1) such regulations or anypart thereof shall have been negotIated with the Union, or (2) there has been final impasse insaid negotiations.II. Take the following action which the Board finds will effectuate the policies of the Act:(a) Withdraw the regulations concerning outside employment by police officers promulgatedon May 9, 1973;(b) Upon request by the Union, bargain with it concerning the subject matter of saidregulations;(c) Post immediately and leave posted for a period of sixty (60) consecutive days from the dateof posting, in a conspicuous place where the employees involved customarily assemble, acopy of this Decision and Order in its entirety.(d) Notify the Connecticut State Board of Labor Relations at its office in the Labor Department,200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of the receiptof this Decision and Order of the steps taken by the Town of Ridgefield to complytherewith.



TO:Joseph J. McLinden, First SelectmanTown of RidgefieldTown Hall CERTIFIEDRidgefield, Connecticut 06877 (RRR)Michael A. HaganBlue Ridge RoadRidgefield, Connecticut 06877Council 15, AFSCME, AFL-CIO746 Chapel Street, Room 26 CERTIFIEDNew Haven, Connecticut 06510 (RRR)Frank J. Raccio, Esq.132 Temple StreetNew Haven, Connecticut 06510


