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DECISION AND ORDERStatement of the CaseOn September 11, 1972, Local 1566 of Council #4, American Federation of State, County & MunicipalEmployees, AFL-CIO, hereinafter called the Union, filed with the Connecticut State Board of LaborRelations, hereinafter called the Board, a Complaint alleging that the City of Milford, hereinafter called theCity, has engaged in and is engaging in prohibited practices within the meaning of Section 7-470 of theMunicipal Employee Relations Act, hereinafter called the Act, in that:"The City is in violation of the Municipal Employee Relations Act for thefollowing reasons:1. The Employer unilaterally took a benefit away from theemployees that they have enjoyed for many years.2. This unilateral action of not allowing employees time to go to thebank and cash their checks, was done during negotiations, and atno time did the Employer mention it to the Union in negotiations.""Relief Sought: Union is asking the Board to order a cease and desist andcontinue to allow employees the time to cash their checks."



After the requisite administrative steps had been duly taken the matter came on for hearing before theBoard at the City Hall, Milford, Connecticut on April 24, 1973. Both parties appeared at the hearing, andwere represented by counsel. Full opportunity was given to adduce evidence, examine and cross-examinewitnesses, and make argument. Both parties, through their counsel, filed written briefs with the Board.At the commencement of the hearing the City filed an Answer denying the allegations of prohibitedpractices, and filed affirmative defenses, stating in effect that the unilateral action taken by the City wasnot a "condition of employment”, and therefore not prohibited practices.The IssueThe issue in the instant case is whether or not the City violated the Act when at a time when negotiationsfor a new contract were in progress it unilaterally terminated the privilege relative to the cashing of paychecks during working time.For a long period of time prior to 1969, the Union had been the bargaining representative of the Cityemployees in the Engineering, Public Works, Highway and related departments. Although the variouscollective agreements between the parties sought to incorporate in writing the various benefits accordedto bargaining unit employees, the City permitted -- and the Union acquiesced -- in the continuance of aninformal unwritten custom of permitting paychecks to be cashed during working hours on payday, in thesame manner as had been practiced prior to the execution of the first collective bargaining agreement.The custom would permit the employee on payday, to leave his designated work area or site while onworking time, so as to enable him to travel to any local bank for the purpose of cashing his paycheck. Thiscustom consumed working time between the hours of 11:30 a.m. to 12:00 noon on each payday.In August, 1972, the City unilaterally ordered the termination and cessation of the privilege. At the timeof the order, the City and the Union were engaged in negotiations for a successor collective agreement asthe three-year agreement of July 1, 1969 had expired on June 30, 1972. No holdover or extension of theJune 30, 1972 expiration date had been executed by the parties at the date of the termination of thecheck-cashing privilege. However, the City continued to implement during the negotiations those fringebenefits which were not governed by the expired contract, but were mandated to be continued by theCivil Service Rules and by ordinance.The City's reasoning for terminating the privilege was two-fold: (1) The original rationale had becomeobsolete, as banking hours on payday were now extended to 6:00 p.m., giving bargaining unit employeestime to cash checks after work; and (2) The hours spent cashing checks “on the clock” had cost the Citysome $15,543.00 annually -- a cost which could not be justified.As we have pointed out in our decisions there are two different situations in which unilateral employeraction is to be judged when it is challenged as a prohibited practice. In the first type of situation, thechange is made while negotiations are actively in progress; in the second type, the change is made duringthe term of an existing contract. We think the test is different in the two cases.When negotiations. are actively in progress we hold that any proposed change in wages, hours, andworking conditions -- at least if it involves the withdrawal of a benefit -- should be taken to the bargainingtable by the party who proposes it (whether or not it has theretofore been the subject of negotiations).This is substantially the rule we embraced in Town of Hamden (Hamden Paid Firemen's Sick BenefitAssociation), Case No. MPP-2228, Dec. No. 1044 (1972). When, however, the occasion for a change occursafter negotiations have culminated in a contract, the parties should have somewhat more latitude wherethe subject of the change is not specifically covered by the contract. We treated Newington as a case ofthis Kind. Town of



Newington Board of Education, Case No. MPP-2383, Dec. No. 1116 (1973).* In that case we adopted therule that the "agreement should be deemed, unless a contrary intention is manifest, to carry forward forits term the major terms and conditions, not covered by the agreement, which prevailed when theagreement was executed." Cox and Dunlop, The Duty to Bargain Collectively during the Term of anExisting Agreement, 63 Harv. L. Rev., 1097, 1116-1117 (1950) (emphasis supplied).If the test proposed by Cox and Dunlop and adopted in Newington were to be applied here it might bethat the withdrawal of the check cashing privilege would not rise to the stature of a major term orcondition of employment. But that is not the appropriate test where the change is made during the courseof ongoing negotiations. At such a time matters are necessarily in a state of flux anyhow, and the stabilitythat comes when a contract has been reached is not threatened when a new proposal is taken to thebargaining table. Even here a rule of de minimis should perhaps be applied, but a privilege when the Cityseeks to withdraw because its cost exceeds $15,000 a year can scarcely be dismissed as de minimis.The only remaining question is whether this privilege is a condition of employment or a mere gratuitylike the Christmas turkey in Michigan Power Co., 1971 CCH NLRB, Par. 23, 393. But the answer to thisquestion can scarcely be in doubt: the privilege concerned working time and the cashing of wage orsalary checks. These conditions are intimately related to work and can in no way be equated to aChristmas present of food.It may be that the City had good reasons for wanting to withdraw the privilege and that its moral claim todo so in bargaining without making any substantial concession is a strong one. But that is not the test, noris it our function to dictate the substantive terms of bargaining so long as the process itself is kept freefrom impediment.The eases are clear** that an employer is in violation of the National Labor Relations Act wheneverduring the course of pending negotiations it makes any unilateral change in wages, hours or workingconditions, regardless of motive.The privilege of check-cashing in the instant matter became a "condition of employment" and itsunilateral withdrawal by the City during contract negotiations warrants a stricter interpretation thanwhen a contract is signed. The change in this privilege should have been brought to the bargaining tablefor discussion by the party who desired to make the change.The Supreme Court of Connecticut has held affirming decisions of the Board that the judicialinterpretation accorded the National Labor Relations Act should be a guide for the Connecticut StateBoard of Labor Relations in interpreting our State Labor Relations Act. Imperial Laundry, Inc. v.Connecticut State Board of Labor Relations, 142 Conn. 457, 460; Windsor v. Windsor Police DepartmentEmployees Assn. Inc., 154 Conn. 530, 536. The latter case involved the Municipal Employee Relations Act.On the whole record before it, the Board makes the following Findings of Fact and Conclusions of Law:
* Negotiations were in progress in Newington but the old contract was extended by agreement, and that contract itselfwarranted one of the changes made. As for changes not so warranted we should today treat them as governed byHamden since negotiations were pending.
** Decisions by NLRB and the federal courts are cited in the Hamden decision.



Findings of Fact1. The Municipal Employer: The City of Milford is a political subdivision of the State of Connecticutand is a municipal employer.2. Local 1566 of Council #4, American Federation of State, County & Municipal Employees, AFL-CIO,is a labor organization having as its primary purpose the improvement of wages, hours and otherconditions of employment of municipal employees.3. The City of Milford did commit prohibited practices as alleged in the Complaint.
Conclusions of Law1. The City of Milford is a municipal employer within the meaning of Section 7-467(1) of the Act.2. Local 1566 of Council #4, American Federation of State, County & Municipal Employees, AFL-CIO,is a labor organization within the meaning of Section 7-467(3) of the Act.3. The City did commit prohibited practices in violation of Section 7-470 of the Act, when itunilaterally terminated the working condition relative to the cashing of pay checks duringworking time. O R D E RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that the City of Milford shallI. Cease and desist from unilaterally terminating the working condition relative to the cashing of paychecks during working time by employees of the City of Milford.II. Take the following action which the Board finds will effectuate the policies of the Act:(a) Post immediately in a conspicuous place where members of the bargaining unit customarilyassemble, and leave posted for a period of sixty (60) consecutive days from the date of posting,a copy of this Decision and Order in its entirety together with a statement, attached to saidOrder, that:(1) The City will not engage in the conduct from which it is ordered to cease and desist inParagraph I of this Order.III. Notify the Connecticut State Board of Labor Relations at its office in the Labor DepartmentBuilding, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of thereceipt of this Decision and Order, of the steps taken by the City to comply with this ORDER.
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