
STATE OF CONNECTICUTDEPARTMENT OF LABORCONNECTICUT STATE BOARD OF LABOR RELATIONS
In the Matter ofTOWN OF WESTPORT- and -WESTPORT MUNICIPAL EMPLOYEEASSOCIATION

Case No. MEE-2329Decision No. 1165August 9, 1973
A P P E A R A N C E S:Stanloy P. Atwood, Esq.,Leonard Rovins, Esq.,for the Municipal EmployerAlfred Calabrese, Member,Thomas Garoty, Esq.,for the Association

DECISIONandNOTIFICATION OF UNITStatement of the CaseOn May 23, 1972, the Town of Westport, hereinafter called the Municipal Employer, filed with theConnecticut State Board of Labor Relations, hereinafter called the Board, a petition for clarification of anexisting unit, pursuant to Section 7-471(B) and 7-471(2) of the Municipal Employee Relations Act,hereinafter called the Act, maintaining that 20* positions in a unit represented for the purposes ofcollective bargaining by the Westport Municipal Employees Association, hereinafter called theAssociation, are supervisory and should be excluded from the unit.After the requisite administrative steps had been taken, the matter was brought on for hearing on July 7and August 28, 1972, in Westport, Connecticut. The Municipal Employer appeared and was representedby Stanley P. Atwood, Esq., and Leonard Rovins, Esq. The Association appeared and was represented byAlfred Calabrese and Thomas Garoty, Esq. Full opportunity to be heard, to examine and cross-examinewitnesses and to introduce evidence was afforded all parties. The parties on three occasions jointly filedmotions for an extension of time for filing briefs; on October 2, 1972 (new date of filing December 15,1972), on December 11, 1972 (new date of filing February 15, 1973), and on February 6, 1972 (new date
* Amended by letter dated July 17, to include four additional positions and further amended by letters dated August 28, 1972to include another four positions.



of filing May 15, 1872). The Board granted all motions to afford the parties opportunity to resolve theissues by agreement. No resolution being reached, briefs were filed by both parties.
The HearingsDuring the hearings legal questions were raised by both parties and the Board reserved decision on thesequestions until the conclusion of the case. We deal with these questions at this point.The Motion to Dismiss the petition filed by the Association on August 28, 1972, is hereby denied. TheTown of New Hartford – and – Council #4, American Federation of State, County and MunicipalEmployees, AFL-CIO, Case No. MEE-2116, Decision No. 1007, July 23, 1971, we involved the prohibition ofSection 7-471(1)(B) and precluded review of  an agreement on an appropriate unit within twelve monthsof a valid election. Even if that doctrine were to be applied in the instant case (and we do not necessarilyso decide) the twelve month period from December 1, 1971 (date of the Recognition Agreement) has longsince expired and we find this to be an appropriate time for a determination on the challenged positions.The question of estoppol falls on the same reasoning. Section 7-471(2) clearly gives the Board the powerto determine whether a supervisory position is covered by the Act. Where agreement has been reachedby the parties, the Board will accept and, in fact, encourages such agreement. However, this is not bindingon the Board nor does it preclude either party from petitioning the Board for determination at anappropriate time.The Municipal Employer contends that agreement by the Board of Selectmen to place supervisorypersonnel in a bargaining unit in ultra viros, as beyond its jurisdiction since the Board of Selectmen canonly negotiate with with employees as defined in Section 7-467(2) of the General Statutes. The lattersection provides:"(2) 'employee' means any employee of a municipal employer, whetheror not in the classified service of the municipal employer, exceptelected officials, administrative officials, board and commissionmembers, certified teachers, part-time employees who work less than 20hours per week, and persons in such supervisory or other such serviceposition may be excluded from coverage under Sections 7-467to 7-477, inclusive, in accordance with subdivision (2) of section7-471".We reject this contention. Subdivision (2) of Section 7-471 vests in the Board the power to determinewhether a supervisory position is covered by the Act and provides criteria the Board shall consider in itsdetermination.The Municipal Employer interprets the statute as excluding all supervisors. We do not agree with thisinterpretation. The Report of the Interim Commission to Study Collective Bargaining by Municipalitiesgives clear indication of the legislative intent of these provisions."The question of the level of supervisory responsibility necessary toexclude a position from covorage is difficult because of the nature ofmunicipal service. It is anticipated that the municipal employer and theemployer organization will agree, in most instances, as to thesupervisory level that will mark those who are to be in and out of thebargaining unit. It they cannot agree, the Board is given a set of criteria



to assist in resolving the dispute. Tha fact that certain supervisors areexcluded from coverage under this legislation does not mean that thosesupervisors have no right to have their own organizations to representthem in dealing with a municipal employer. It simply means that theiractivity will not be covered by this legislation, and if organizations areformed they will not include employees covered by this Act.” (Emphasissupplied)Thus a Municipal Employer is not prohibited from recognizing a supervisory unit but rather may do so atits own discretion without statutory mandate.As previously stated, the Board has consistently accepted agreements by the parties as to appropriatebargaining units, without, however, the Board's action being construed as a precedent as to what it wouldfind in the absence of such an agreement; nor do such agreements constitute a waiver of the right for aBoard determination on a position or positions at an appropriate later date. This policy, we find, besteffectuates the purposes of the Act.At the hearings the parties stipulated the following:The positions of Recreation Director, Recreation-Maintenance Supervisor, Highway DivisionSuperintendent, Security Officer-Recreation, Director of Public Works, Town Engineer, Superintendent ofSewage Plant and Controller are supervisory and should be excluded from the unit. It was furtherstipulated that the temporary positions of Acting Coordinator of Public Works and the Acting TownEngineer are supervisory since these positions are analogous with the positions of Director of PublicWorks and Town Engineer.The positions of Welfare Director, Dog Warden, Assistant Tax Assessor, Recreation Greenskeeper,Assistant Town Engineer and Assistant Recreation Maintenance Foreman are not supervisory andtherefore should be included in the unit.Since the parties have agreed and stipulated to the foregoing, we accept the stipulations of the partiesherein. The Board’s action, however, is not to be taken as a precedent as to what it would findappropriate in the absence of such agreement.The following positions were left open for determination by the Board:Tax AssessorAssistant ControllerSecretary to the First SelectmanBuilding InspectorSUPERVISORY EMPLOYEESTax Assessor – Testimony was adduced as to the responsibilities and duties of the Tax Assessor. On thebasis of the testimony presented and the evidence submitted, the Board finds that the position issupervisory within the meaning of the Act and shall be excluded from the unit.Assistant Controller - From the testimony presented at the hearings, the Board finds that the AssistantController works directly under the supervision of the Controller and while he exercises somesupervisory functions, his position does not meet the criteria set forth in the Act. This position will beincluded in the unit.



CONFIDENTIAL EMPLOYEESecretary to the First Selectman - The Board finds that the Secretary to the First Selectman performsconfidential work including matters directly involved in employee relations and the collective bargainingprocess. The Board excludes this position from the unit.ADMINISTRATIVE EMPLOYEEBuilding Inspector – The Municipal Employer claims exclusion of this position as an administrativeofficial. In Town of Windsor, Case No. ME-1874, Dec. No. 935, ther Board dealt with this exclusion at greatlength and stated, in part, “ … we conclude that the term administrative official should not be readbroadly as contended by the Municipal Employer, but rather should be read more narrowly to includeonly the Town Manager, his deputy and any other officials whose principal function makes him so much apart of the collective bargaining process as to create a substantial conflit of interest.” (Emphasissupplied) The Building Inspector has not been shown to meet this requirement and therefore should notbe excluded as an administrative official. This position will be included in the unit.MODIFICATION OF UNITBy virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations bySection 7-471(2) of the Municipal Employee Relations Act, it is herebyDETERMINED that, the unit recognized as appropriate by the Town of Westport and the WestportMunicipal Employees Association be, and the same herby is, modified to include Welfare Director, DogWarden, Assistant Tax Assessor, Recreation Greenskeeper, Assistant Town Engineer, AssistantRecreation Maintenance Foreman, Assistant Controller and Building Inspector and excluding Secretary tothe First Selectman, Tax Assessor, Recreation Director, Recreation-Maintenance Supervisor, HighwayDivision Superintendent, Security Officer- Recreation, Director of Public Works, Town Engineer,Superintendent of Sewage Plant, Controller, Acting Coordinator of Public Works and the Acting TownEngineer.



TO:John J. Komish, First SelectmanTown of Westport90 East State Street CERTIFIEDWestport, Connecticut 06880 (RRR)
Rocco Floyd Poli, PresidentWestport Municipal Employee Association26 Calumet Lane CERTIFIEDWestport, Connecticut 06880 (RRR)Leonard Rovins, Esq.302 Wilton RoadWestport, Connecticut 06880 Thomas C. Gerety, Esq.855 Main StreetBridgeport, Connecticut 06604Stanley P. Atwood, Esq.101 East State StreetWestport, Connecticut 06880


