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DECISIONandORDEROn September 15, 1972, Local 1303 of Council #4, American Federation of State, County and MunicipalEmployees, AFL-CIO, hereinafter the Union, filed with the Connecticut State Board of Labor Relations,hereinafter the Board, a complaint alleging that the Town of Newington Board of Education, hereinafterthe Municipal Employer, had engaged and was engaging in practices prohibited by Section 7-470 of theMunicipal Employee Relations Act, hereinafter the Act, in that:1. The Municipal Employer has unilaterally initiated procedures for the elimination of the abovelisted (teachers aides) bargaining unit jobs without consent of the Union.2. The Municipal Employer has initiated unilateral reduction of working hours without collectivebargaining and without consent of the Union, which could result in the unilateral removal of saidemployees from the bargaining unit.The remedy sought wasComplainant requests comprehensive statutory remedy asprovided in Section 31-107 of the Municipal EmployeeRelations Act including, but not limited to, a cease and desist order.



After the requisite administrative steps had been duly taken the matter came on for hearing before theBoard in the Labor Department Building in Wethersfield on December 12, 1972. Both parties appearedand were represented by counsel. Full opportunity was given to adduce evidence, examine and cross-examine witnesses, and make argument. Written briefs were filed by the parties on February 7 and 9,respectively.On the whole record before it the Board makes the following findings of fact and conclusions of law.Findings of Fact1. The Board of Education is a municipal employer within the meaning of the Act.2. The Union is an employee organization within the meaning of the Act.3. The parties entered into a collective bargaining agreement effective as of the first day ofSeptember, 1971 to remain in full force and effect until the 31st day of August, 1972. By its termsthis contract, hereinafter the Contract, remained in full force and effect during the period ofnegotiations for a successor contract. Art IV.4. The Contract also provided for its automatic renewal from year to year "unless either party shallnotify the other in writing 120 days prior to the anniversary date that it desires to modify thisAgreement."5. Such notice was given and negotiations commenced in June, 1972 which continued during thetime of the events described in paragraphs 8-12 infra, and finally culminated in a successoragreement.6. The Contract contains a clause in which the Municipal Employer recognizes the Union as the soleand exclusive bargaining agent for all non-certified employees of the school department "whoregularly perform twenty (20) or more hours of work per week," with exclusions not herematerial.7. Before the events described in paragraphs 8-12, infra, this bargaining unit included teacher aidesand cafeteria workers. Some of the cafeteria employees worked less than 20 hours a week andothers worked 20 hours or more on a regular basis. The latter were in the bargaining unit andreceived the benefits provided in the Contract. Those who worked less than 20 hours a week on aregular basis were not members of the unit and did not receive all of the benefits provided in theContract.8. The Town Council in August, 1972 cut the Municipal Employer's requested budget for the 1972-1973 fiscal year by the sum of $225,000.9. As a consequence of this cut the Municipal Employer had to make reductions in its 1972-1973fiscal plan which it did on September 11, 1972.10. Among other cuts it made, the Municipal Employer eliminated the teacher aide programcompletely and laid off six elementary school teacher aides. The position of teacher aide was notabolished but as a result of the layoff all such positions are now unfilled.11. The Contract contains an article dealing with seniority (Art III) which contains the followingprovisions:



3.3 Layoffs within classifications shall take effect as follows:A) Employees performing less than twenty. (20) hours of work per week.B) Probationary employees.C) Those employees working twenty (20) or more hours but less than full time.D) Except as provided for in Section 3.3 (E) the employee with the least seniorityfirst, etc.E) An employee scheduled for layoff may, if he so desires, replace an employee withless seniority in an equal or lower job classification providing the bumpingemployee has greater seniority than the employee whom he bumps.3.4 Laid off employees, within classifications, shall be rehired in the reverse order of 3.3above, and no new employees shall be hired in these classifications until all laid offemployees in those classifications have been given the opportunity to return to work.3.5 Employees shall not be discharged without just cause.
12. Another cut made by the Municipal Employer was in the hours of work of 14 cafeteria employeeswhose regular work week was reduced from 20 to 15. This was also part of a reorganization of thewhole cafeteria operation which has produced a material financial saving to the Town.13. Other cuts were also made by the Municipal Employer which are not the subject of complaint inthese proceedings.14. The changes described in paragraphs 8-12 supra, were not discussed with the Union before theywere put into effect and were not consented to by the Union.15. The subject matter of these changes was not brought by either party into the negotiations whichwere then pending and are not specifically dealt with by the Contract or by its successor except tothe extent specified in these findings of fact.16. The cafeteria workers whose hours were reduced below 20 are still carried by the Union asmembers without payment of dues, and are still being given by the Municipal Employer thecontractual benefits which they formerly enjoyed pending the determination of the presentdispute.17. The Contract provides a grievance procedure. Art XIII. Its first paragraph reads as follows:Grievances arising out of matters covered by this Agreement anddisputes and consultation on any questions arising out of the employer-employee relationship will be processed in the following manner at therequest of either party;



There follows a description of the grievance steps to be pursued with a final step of arbitrationby the state Board of Mediation and Arbitration which "shall be final and binding on bothparties," with the costs to be borne equally by the parties.18. No grievance has been filed on account of the actions complained of by the Union as prohibitedpractices.19. Article XII of the Contract reads as follows:12.0 Unless expressly limited by a specific section of this Agreement, the rights, powers andauthority held by the Town under any Town Charter, general or special act of theLegislature, Town Ordinance, regulation or other type of lawful provision, over mattersinvolving the Newington School System including but not limited to full control over thepolicies, practices, procedures and regulations with respect to the employees of theTown at all its schools and drivers of its buses, shall remain vested solely andexclusively in the Town.20. The actions of the Town described herein were taken in good faith and were not motivated byanti-union bias or by a desire to discredit or undercut the Union.Conclusions of Law1. By providing for layoffs as set forth in paragraph 11 of the findings of fact, the Contract impliedlyrecognized the Municipal Employer's right to make layoffs unilaterally for legitimate reasons, suchas the need to meet budget reductions.2. Under the Contract and the fact of this case the teacher aides retain employee status while onlayoff.3. The reduction of hours of the cafeteria workers did not constitute a breach of any specificprovision of the Contract but it could have been made the subject of a grievance under theunusually broad provisions of Article XIII of the Contract as a "dispute .… on any question arisingout of the employer-employee relationship …. "4. Although Article XII of the Contract gives the Municipal Employer some latitude in modifyinghours of work it did not authorize a unilateral change in the major terms and conditions of theemployment at the time the Contract was adopted, without negotiating such change with theUnion.5. The change made in the hours of the cafeteria workers which took them out of the bargaining unitand removed them from the benefits and protection of the Contract constituted such a basicchange that the Municipal Employer had the statutory duty to bargain with the Union aboutmaking it, and about the terms and conditions accompanying the change.6. Even if Article XII should be construed as authorizing the substance of the change in the hours ofthe cafeteria workers (which brought them below 20) the Municipal Employer was neverthelessunder the statutory duty to negotiate with the Union concerning the terms and conditions whichwould accompany such change (e.g., whether the workers should retain the benefits of theContract, etc.).



7. Since the question presented by the unilateral reduction below 20 of the hours of certain cafeteriaworkers presents a question of the employer's statutory duty to bargain rather than a question ofcontract interpretations, it is the duty of this Board to take jurisdiction and decide the issue ratherthan to defer to the arbitration process even though the question is also arbitrable under thisContract. DiscussionAt the time of the alleged prohibited practices there was a contract in force and although negotiations fora successor contract were in progress, these did not deal with the questions presented here. Neither theUnion nor the Municipal Employer is shown to have made proposals in these negotiations which wouldhave resolved the issues raised before us, or similar issues arising in the future. We treat the matter thenas one which concerns the Municipal Employer's duty to negotiate changes in conditions of employmentduring the term of an existing agreement.It is clear that the duty to bargain collectively imposed by the Act continues after the parties have reachedan agreement, but the nature of that duty is affected by the existence of the contract. Cox and Dunlop, TheDuty to Bargain Collectively during the Term of an Existing Agreement. 63 Harv. L. Rev. 1097 (1950).Bowman, An Employer's Unilateral Action -- An Unfair Labor Practice?, 9 Van L. Rev. 487, 507 et seq.(1956).The clearest example of the difference which a contract may make exists where the contract containseither express or implied consent to the type of unilateral action involved. Bowman, supra, at 510. Thusin the present case the Union complains of the Municipal Employer's action in laying off teacher aides, butthe contract itself makes provision for layoff in the seniority section and contains no suggestion that thequestion of whether employees are to be laid off is to be negotiated first with the Union. Art III, especiallysections 3.3 - 3.6. The implication is clear: the Municipal Employer is to be free to make unilateraldecisions upon this question on the basis of considerations usually weighed such as budgetary limitationsas in this case. This is the prevailing situation in the private sector. See also Town of Stratford, Case No.MPP-2099, Dec. No. 999 (1971).A closer question is presented by disputes involving issues not “covered by” the Contract. See Cox andDunlop, supra at 1109. Not all the details of conditions existing when the contract was made are frozenfor its duration (unless change is negotiated). "To say that employment conditions not discussed duringbargaining negotiations are automatically continued during the term of a contract is to say too much – ornot enough." Bowman, supra, at 509. A reasonable rule, and one which we adopt, is phrased thus by Coxand Dunlop: "A collective bargaining agreement should be deemed, unless a contrary intention ismanifest, to carry forward for its term the major terms and conditions, not covered by the agreement,which prevailed when the agreement was executed." 63 Harv. L. Rev. at 1116, 1117. "Where the collectivebargaining agreement is silent, the pre-existing arrangement - whether it is a procedure for makingcontinuous changes or an existing substantive term - should be deemed to be carried forward.” Id. at1119.If this test is applied to the reduction of hours of the cafeteria workers, that action will be seen aschanging a "major term and condition …. which prevailed when the agreement was executed." Reductionof hours would not always amount to such a change. We find that it does so in the present case because itoperates (1) to remove the affected employees from the bargaining unit by reducing their average workweek below 20 hours and (2) to deprive those employees of the protection of the Contract and to renderthem vulnerable to reduction of their fringe benefits.



This kind of unilateral action, then, constitutes a refusal to bargain and a practice prohibited by the Act.Section 7-470(a)(4). Since that is so, the matter comes within the jurisdiction of this Board, whether ornot the Municipal Employer's action also constitutes a breach of contract. City of Bridgeport, Case No.MPP-2354, Dec. No. 1091 (1972). It remains to be considered whether this Board should decline toexercise its jurisdiction because the dispute is also subject to arbitration under the Contract. We haveheld that where a party has invoked the arbitration procedure provided by a contract, we should defer tothe arbitration process and decline to exercise coordinate jurisdiction even if we have it. City of NewBritain, Case No. MPP-1520, Dec. No. 773 (19 67).We would now be inclined to carry that ruling a step further and hold that, where unilateral employeraction is alleged to consist solely in a breach of contract, without a bona fide claim that the employer hasacted in bad faith or has repudiated the contract, then the arbitration process is to be preferred overadjudication by this Board, and that this Board should therefore decline to exercise jurisdiction todetermine whether such action violates the contract and is for that reason a practice prohibited by theAct. Problems of contract interpretation are primarily for arbitration; questions of unfair or prohibitedpractice for this Board. In future cases, therefore, we shall feel free to dismiss a complaint which shouldhave been taken to arbitration under this test even though the time for resorting to arbitration has thenpassed. The processes of this Board should not be used as a substitute for arbitration and should not beresorted to where all that is involved is a bona fide dispute over the meaning of contract language. City ofStamford, Case No. MPP-2182, Dec. No. 1057 (1972), is not inconsistent with this position. There the Cityhad repudiated the contract; it was not a case where the employer was acting in accordance with anhonest interpretation of contract.What we have said in the last paragraph does not, however, apply to this case. The Municipal Employer'saction in reducing the hours of the cafeteria workers does not seem to us to constitute a breach of theContract at all. We find that what the Town did in this regard was wrong, but because it violated theTown's continuing duty to bargain in good faith concerning the hours and conditions of employmentrather than because it violated the agreement. In such a situation the primary issue is one peculiarlywithin the jurisdiction of this Board. It is true that the grievance and arbitration procedure under theContract is unusually broad and covers "grievances arising out of matters covered by this Agreement anddisputes and consultations on any questions arising out of the employer-employee relationship." Section13.0. This language would probably make arbitrable the Union’s present claim, but we donot defer to the arbitration process because of any intrinsic superiority it may have in general, as indeciding issues peculiarly within this Board’s jurisdiction. That we believe to be the case presented here.O  R  D  E  RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations bySection 7-471(4) of the Municipal Employee Relations Act, it is herebyORDERED that the Municipal Employer shallI. Cease and desist from its refusal and failure to bargain with the Union concerning any change inthe hours of cafeteria workers which reduces those hours from 20 or more a week (on a regularbasis) to less than 20.II. Take the following steps which the Board finds will effectuate the purposes of the Act:(1) Upon request bargain in good faith with the Union upon the question of whether the hoursof cafeteria workers who worked 20 hours a week or more on a regular basis beforeSeptember 11, 1972, should be reduced below 20 and, if so, upon the question of what



terms and conditions shall accompany said change.(2) Make whole the cafeteria workers where hours have been so changed by restoring tothem the wages lost since the change by the reduction below 20 hours. (In the case of anyworkers who worked more than 20 hours before the change this will not entitle him torecover his full loss since it is only the reduction below 20 hours which constituted theprohibited practice.)(3) Post immediately and leave posted for a period of forty-five (45) consecutive days fromthe date of posting, in a conspicuous place where the employees of the bargaining unitcustomarily assemble, a copy of this Decision and Order in its entirety.(4) Notify the Connecticut State Board of Labor Relations at its office in the LaborDepartment, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30)days of the receipt of this Decision and Order of the steps taken by the Town of NewingtonBoard of Education to comply therewith.
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