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A P P E A R A N C E S :Clyde W. Summers, Esq.,for the ClinicWilliam S. Zeman, Esq.for the Union DECISIONandDIRECTION OF REPRESENTATIVEOn July 25, 1972, Local 1303 of Council #4, American Federation of State, County & Municipal Employees,AFL-CIO, hereinafter the Union, filed with the Connecticut State Board of Labor Relations, hereinafter theBoard, a petition alleging that a question or controversy had arisen concerning the representation in abargaining unit of employees of the Clifford W. Beers Guidance Clinic, hereinafter the Clinic, described as"pediatrician, educational services, psychological services, psychologist-social worker, guidance worker."The petition requested that the Board investigate the controversy and certify to the parties the name ofthe representative that has been designated or selected by said employees. On August 14, 1972, theUnion filed an amendment to its petition in which the claimed bargaining unit was described as "allemployees of the clinic."After the requisite administrative steps had been duly taken, the matter was brought on for a hearingbefore the Board at the offices of the Clinic, in New Haven, on October 24, 1972. Both parties appearedand were represented at the hearing, and full opportunity was given them to adduce evidence, examineand cross-examine witnesses and make argument. Both parties, through counsel, filed written briefs onDecember 8, 1972. Statement of Facts and DiscussionThe Clinic is a psychiatric guidance clinic for children in the New Haven area. Its major financial supportcomes from grants of state funds from the Department of Mental Health and from the United Fund. Nearlyhalf the children coming to the Clinic are from families on welfare.



The Clinic provides a wide range of services for children who have emotional problems, working bothwith the children and their families. In addition to the direct service given to those coming to the Clinic,members of the professional staff work with teachers and guidance counselors in the schools, with thepolice, the courts and the probation officers, and with various inner-city community organizations.Because of the range of services required to identify and meet the needs of emotionally troubled children,the Clinic's professional staff includes five distinct disciplines: psychiatry, psychology, psychiatric socialwork, educational services, and child guidance. The staff members in each discipline are under thesupervision of a director for that discipline, with the clinic director serving as director of psychiatry.To coordinate the work of the various disciplines, there is an administrative committee consisting of thedirectors of each discipline and the fiscal administrator who supervises the office staff. Thisadministrative staff meets weekly with the clinic director as chairman to make decisions as to programsand policies of the Clinic.The number of employees in the unit claimed by the Union is eighteen. In addition to the four directorsmentioned above (all of whom are professional), there are eight other professional employees and sixclinical or secretarial workers.The issues as stated in the Clinic's brief are as follows:1. Should the Directors of the five disciplines be excluded from the bargaining unit of non-supervisory employees? The parties have stipulated that the Fiscal Administrator who supervisesthe office staff should be excluded.2. Should the professional staff be allowed to vote separately to determine whether they are to beincluded in the unit? There is no contention that there should be two separate units, but only thatthe professional employees should not be included if a majority do not wish collectiverepresentation.We find this to be a correct statement of the issues presented, and proceed to discuss them.IThe clinic contends that four “directors” of different disciplines are supervisors within the meaning of theAct and as such should be excluded from the bargaining, unit. It is conceded that the Act as it now readsdoes not compel such exclusion, but it is urged that "the course of legislation and adjudication [has run]strongly in the direction of excluding supervisory employees from coverage under labor relationsstatutes … " since 1945 when the Connecticut Act was originally passed. This trend, so runs the argument,is responsive to a realization that the inclusion of supervisors and non-supervisors in the bargaining unit"creates a conflict of interest which prevents the union, the supervisors and the employees from properlyperforming their functions and meeting their responsibilities." The trend cited by the Clinic is evidencedby the course of federal law. The Wagner Act was construed by the Supreme Court as coveringsupervisors. Packard Motor Car Co. v. NLRB, 330 U.S. 485 (1947). Within a year of that decision congressreversed it by excluding supervisors from the protection of the Taft-Hartley Act which superseded theearlier statute. 29 U.S.C. § l64(a). See NLRB v. Edward G. Budd Mfg. Co." 169 F.2d 571 (6th Cir. 1948);Eastern Greyhound Lines v. NLRB, 337, F. 2d 84 (6th Cir. 1964); Warner Co. v. NLRB, 365 F. 2d, 435 (3rdCir. 1966). The Clinic also refers us to a California case as showing a similar trend in state law. SafewayStores, Inc. v. Retail Clerks, 41 Cal. 2d 567, 261 P. 2d 721(1953). The existence of a similar trend inConnecticut is suggested and we are urged to follow it.



The weakness in this line of argument is that the course of the law in Connecticut has been almost theexact opposite of the course of federal law. From the beginning, thoughtful opinion has been divided uponthe desirability of according to supervisors the protection of labor relations statutes. The disadvantagesof inclusion urged by the Clinic have always been recognized but many have felt they are outweighed bythe need of supervisors for the same protection as these statutes give to non-supervisors, and by thegrowing pressure among supervisors for such protection. The dissenting Justices in the Packard case,supra, felt that these arguments might prevail as a matter of policy, though they believed that the WagnerAct could not fairly be interpreted as extending its coverage to supervisors. See 330 U.S. at 500. See alsoDaykin, The Status of Supervisors Under the National Labor Relations Act, 29 Iowa L. Rev. 297, 313-327(1944); Rights of Supervisory Employees to Collective Bargaining under NLRA, 55 Yale L.J. 754 (1946).The Connecticut Act, first passed in 1945, was couched in language which was substantially identical withthat of the Wagner Act. The Board, following Packard Motor Car Co., ruled that supervisors were coveredby the Act. Greenwich Taxi Co., Dec. Nos. 587, 587A (1962, 1963). This ruling was reversed by our StateSupreme Court in Conn. State Board of Labor Relations v. Greenwich Taxi Co., 151 Conn. 573 (1964). Ourlocal history starts then with virtually the same statute as NLRA but exactly the opposite judicialconstruction: all supervisors were excluded from the coverage of the original Act.The next step in Connecticut has no federal counterpart. The Municipal Employee Relations Act (MERA)passed in 1965 took a short step away from exclusion of all supervisors from the statute's coverage.Supervisors were excluded, but only those above a level of supervision to be determined by the Board ineach case after considering certain stated criteria. Section 7-471(2). Moreover this section provides thatthese criteria "shall not necessarily apply to police or fire departments.” Section 7-471(2)(D). MERAcontained no requirement that supervisors and non-supervisors be put in separate bargaining units anddecisions by the Board often included them together in the same unit. See e.g. City of' Bridgeport, Dec. No.685 (1966); City of Hartford, Dec. No. 1013 (1971); City of New London, Dec. No. 927 (1970).In 1967, the Labor Relations Act governing the private sector was amended in a way directly opposite tothe amendment of NLRA embodied in Taft-Hartley. The amendment introduced (for the first time in thislegislation) a definition of the word “supervisor." This was the same as the definition in Taft-Hartley, butit was followed by the following significant language which is not in the federal act: "and such individualsshall be ‘employees’ within the meaning of subdivision (6) of this section … ” Section 31-101(13) (addedby 1967 Public Act 497). Thus where Taft-Hartley excluded supervisors and thereby reversed a priorjudicial decision which had included them within the coverage of the federal statute, the Connecticutamendment included supervisors and thereby reversed a prior judicial decision which had excludedthem from coverage of the state statute.In bringing supervisors within the Act by mandatory language, the General Assembly did not make anyprovision of general application for putting supervisors and non-supervisors in separate bargainingunits. By the same amendment the Legislature did, however, make such a requirement in the case ofemployers "licensed by the state department of health under section 19-32". (e.g., private hospitals)which were then for the first time brought within the coverage of the Act as employers. Section 31-101(7); 31-106(a)(3). Viewed in perspective, therefore, this requirement made in the case of hospitalsdoes not appear as part of a trend toward exclusion of supervisors from the coverage of' our laborrelations acts (and perbaps a harbinger of further exclusions to come), but instead as an exception (andperhaps a vestigial exception) in a trend toward extending to supervisors the full protection of the statelabor relations legislation.



From the above we draw the following conclusions:1. We are bound to extend to these supervisors the protection of the Act. We are not free simply toexclude them from all bargaining units.2. There is no legislative policy against including them in the same unit as non-supervisors, eitherexpressed in the Act or to be implied therefrom, since it is conceded that the Clinic is not anemployer licensed by the State Department of Health under §19-32 of the General Statutes.3. The Act does not, on the other hand, require that supervisors and non-supervisors of thisemployer be put in the same unit.4. The question is therefore one to be solved by resort to the criteria generally applicable to thedetermination of an appropriate unit through the exercise of the Board's judgment.The only guideline (relevant here) which the Board is explicitly given by this Act for making suchdetermination is that the ruling should "secure to employees the full benefit of this chapter." Section 31-106(a). MERA specifies another guideline, namely that the determination should "insure a clear andidentifiable community of interest among employees concerned." Section 7-471(3). We have always readthe two statutes in pari materia with respect to these guidelines and in effect have imported into the Actthe eminently sound test that a bargaining unit should be so defined as to assure a clear and identifiablecommunity of interest among employees concerned.Applying these criteria to the present case, we find, though not without some doubts and misgivings, thatsupervisors should be included in the same unit as non-supervisors. This is a small, closely knit group ofemployees. The relationship with each other is intimate. All the witnesses who testified to the pointexpressed a wish to have a single unit. None expressed a fear that prejudice would result from theinclusion of supervisors with non-supervisors. The ratio of supervisors to non-supervisors is high; thegroups to be supervised are small (in one case apparently, non-existent); supervision within the group issometimes diffused. The supervisors have common backgrounds (in terms of education andqualifications) with the professional non-supervisors.All these factors lead us to favor a single unit. The potential conflict of interest stressed by the Clinic is tobe set against them and it cannot be dismissed as fanciful. It would be likely to surface, for example, in thefirst stage of grievance procedure where a supervisor-union member may be called upon to review hisown ruling. The seriousness of this conflict will, however, vary from one situation to another and willdepend on many intangible factors, such as subtle psychological attitudes. No sure-footed assessment ofthe possible evil can be made on a theoretical basis. Certainly this Board cannot say on the present recordthat the disadvantages of potential conflict are likely to outweigh the gain to be had from defining a unitwith so clear a community of interest. If, however, the unit determined by us does not meet the pragmatictest; if conflicts of interest or other practical disadvantages, do arise in the course of time, then thepresent decision will stand as no bar to a reconsideration of the appropriateness of the unit. We haveconsistently declined to apply the doctrine of res judicata to this kind of administrative decision.The directors of the four disciplines should be included in the unit but the Fiscal Administrator isexcluded from the unit by agreement of the parties. IIThe second issue has been largely resolved by a stipulation entered into by the parties since the hearingand filed with the Board. The stipulation reads as follows:



"IT IS HEREBY STIPULATED by and between the petitioner and the respondent in the above-captionedcase, strictly without prejudice to the legal positions of either party with respect to any future cases thatmay come before the Connecticut State Board of Labor Relations involving either or both of said partiesas follows:1. In the event the Board, as claimed by the Petitioner, finds an overall unit of clerical andprofessional employees of the Clifford W. Beers Guidance Clinic an appropriate unit, the petitionerand Respondent consent to the Board’s directing an election to be held under a procedure whichwill allow, if deemed by the Board appropriate, professional employees to vote on the question ofwhether or not said professionals should be included in the overall unit with non-professionalemployees.2. The procedure outlined in Section 31-106 (a)(1)(2) of the Connecticut State Labor Relations Act inrespect to the procedure described in paragraph 1 hereinabove, may be utilized by the Board inthe instant case, if deemed appropriate, even though the employer is not licensed by the StateDepartment of Health under Section 19-32 of the Connecticut General Statutes."It will be seen that this stipulation is conditioned upon a finding by the Board that an overall unit ofclerical and professional employees of the Clinic is an appropriate unit. The Board hereby makes thatfinding. The Clinic, as appears from its brief, makes "no contention that there should be two. separateunits, but only that the professional employees should not be included if a majority do not wish collectiverepresentation." The Union petitions for a single unit. All of the witnesses who testified at the hearingfavored a single unit, at least if each sub-group wants it.The close-knit and intimate character of the relationship among all the employees which was shown atthe hearing satisfies us that the purposes of the Act will be best served by a determination that this unit isappropriate, provided this represents the wishes of its component parts.The stipulation contemplates a vote only by the professional employees on the question. If the case weregoverned by section 31-106( a)(1l), the statutory requirement would apparently be satisfied by such avote. This case does not, however, fall within that section and if we are to borrow its procedure we arefree to do so with such modifications as we think the justice of the present case requires. In this contextwe find that it would be just and equitable to call for a vote within each of the sub-groups. There is nomore reason to assume, a fortiori, that clerical employees will be content to be included with professionalemployees than there is to assume that professionals will choose inclusion with clericals. Bothassumptions should be tested by the democratic process of the vote.The evidence at the hearing gave us every reason to think that all employees want to be includedtogether. If a vote shows this to be the case, then this single unit is the optimum solution. If either groupshould vote against inclusion in a single unit, however, we should be unwilling to compel that result and,in that event, we find separate units appropriate.
DIRECTION OF ELECTIONBy virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by theConnecticut State Labor Relations Act, it is



DIRECTED that, as part of the determination by the Board to ascertain the exclusive representative forcollective bargaining with the Clifford W. Beers Guidance Clinic, an election by secret ballot be conductedunder the supervision of the Agent of the Board within twenty (20) days of the issuance hereof(1) among all professional employees of the Clinic including directors of the four disciplines butexcluding the Director of the Clinic, the Acting Director, and the Fiscal Administrator, who were inthe employ of the Clinic on July 25, 1972, and who are in its employ on the date of the election, todetermine(a) whether or not they desire to be included in a bargaining unit together with clericalemployees, and(b) whether or not they desire to be represented by Local 1303 of Council #4, AmericanFederation of State, County & Municipal Employees, AFL-CIO, for the purpose of collectivebargaining with their employer.(2) among clerical employees of the Clinic, to determine(a) whether or not they desire to be included in a bargaining unit together with professionalemployees, and(b) whether or not they desire to be represented by Local 1303 of Council #4, AmericanFederation of State, County & Municipal Employees, AFL-CIO, for the purpose of collectivebargaining with their employer.
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